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REPORT SUMMARY

Kaser Foundation Hedlth Plan, Inc., has arbitrated disputes with its Cdifornia members since
1971. Inthe 1997 Engalla case, the Cdifornia courts criticized Kaiser's system, saying that it should
not be self-administered and fostered too much delay in the handling of member’s clams. In response,
Kaiser gppointed a distinguished Blue Ribbon Pand (“BRP’) to study the system. Implementing BRP
recommendations, Kaiser first named a citizen advisory board, and then Kaiser and the board sdlected
the Law Offices of Sharon Lybeck Hartmann to create the Office of the Independent Administrator
(“OlA™) and operate the system. Thisisthe fourth annua report on the results of the OIA’s
independent adminigtration. It describes the system as it ood on December 31, 2002. Here are some
of the highlights

1.

OIA Contract Assigned to Arbitration Oversight Board. To inditutiondize the
independence of the OIA, in June 2002, Kaiser assigned its contract with the OIA to
the Arbitration Oversight Board (“AOB”). The AOB is an unincorporated association
registered with the Secretary of State that is composed of stakeholdersin the system
and distinguished public members. A separate trust, established and fully funded by
Kaiser, provides the source of the money with which the AOB can mest the contractua
obligations to the OIA for payment. See pages 2, 50-51.

New Independent Administrator Selected. Thisyear, Sharon Lybeck Hartmann
gave notice to the AOB and to Kaiser that she planned to retire and, therefore would
not renew her contract as Independent Administrator when it expired in March 2003.
The AOB, with input from Hartmann and Kaiser, sdlected Sharon Oxborough as the
new Independent Adminigtrator. Oxborough, a highly experienced and accomplished
Cdifornia atorney, has worked on the OIA system sinceits inception. Oxborough’s
contract contains guarantees of independence, just as Hartmann's did. Oxborough will
retain the same address, phone number, staff and tracking software for the OIA.
However, she will have anew website, www.oia-kaiserarb.com. See pages 2-3, 52.

State Adopts Mandatory Ethics Standardsfor Neutral Arbitrators. In July
2002, Cdiforniaimplemented the first mandatory ethics code for arbitrators in the
country. Asthelegidature directed, the Standards were drafted by the Judicia
Council. In December, the Judicid Council amended the Ethics Standards in mgor
ways. Inresponse, the OIA Ruleswhich had not changed since the system came into
existence were amended twice in 2002 to meet the changing requirements of the
Standards. See pages 3, 6-7.

52 Day Averageto Selection of Neutral Arbitrator. At the end of 2001, there was
a 50 day average to sdlection of aneutrd arbitrator in thetotd of al cases ever handled
by the OIA. At the end of 2002, this same overd| averageis 52 days. The OIA is
moving thirteen times fagter than the 674 day period to perform the same task, which



the Engalla Court reported was average for the old Kaiser system. However, the
OIA sdection process was sgnificantly dowed down in the last six months of 2002 by
asgngle provison of the new Ethics Standards implemented in July. This section was
eliminated in December amendments. However, in the short Sx months of its existence,
the provison dowed the OIA from an average of 54 days to gppointment in the first
half of 2002 to an average of 81 days in the second half of theyear. We are grateful
that provison was deleted by the Judicid Council or our time to gppointment of a
neutral arbitrator would have been grestly lengthened by the time of the next annua
report. See pages 3-4, 26-27.

Number of Annual Arbitration Demands Remains Stable. Between 1999 and
2002, Kaiser forwarded atota of 4,021 demands for arbitration to the OIA. This
averages to about 89 amonth. In the year 2002, we received 1,053 demands or an
average of 88 amonth. The average reported in 2001 was 90 amonth. These
numbers have remained relatively congtant over the past four years even though
Kaiser's Cdiforniamembership hasrisen. See page 17.

Increasein Open Cases. Asof December 31, 2002, the OIA was administering
912 open cases, arise from 766 open cases at the end of 2001 and 617 cases at the
end of 2000. Thisrise may be due to the fact that 89% of the open cases at the end of
2002 had been brought under contracts which required the use of the OIA as
adminigrator, as opposed to requiring use of the old Kaiser system of adminigtration as
the former contracts did. See pages 18, 34.

Hearings Completed Within a Year. Arbitrators have closed cases by making a
decison following an evidentiary hearing in 15% of al closed OIA cases (350 of 2,292
caxs). At the OIA, the hearing ended an average of 345 days after the demand was
received. Under the old Kaiser system, the Engalla Court stated that such a hearing
did not begin on average until 863 days after the demand was received and that
thereafter hearings were often interrupted and therefore conducted over lengthy
periods. Almost without exception, OIA evidentiary hearings are completed on
successive days. See pages 39-40, 62.

Cases Close on Time. The averagetimeto closure of al OIA casesis 273 days, or
9 months. Thisoverd| average is aout the same as it was at the end of 2001. All but

sx of the closed cases have closed on time under OIA Rules; four of the Six late cases
were |ess than aweek beyond their deadline. See pages 35-36.

Two-Thirds of Cases Settled or Withdrawn; About One Third Closed by
Decision of Neutral Arbitrator. Of the closed cases, 44% settled. This has been
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the average percentage for three years now. Another 22% were withdrawn by the
clamants. Twelve percent were closed through summary judgment and 3% were
dismissed. Asnoted above, only 15% of cases closed after an evidentiary hearing. In
the cases which went to such a hearing, claimants prevailed in 39%, and respondent
prevailed in 61%. See pages 37-40.

Large Neutral Arbitrator Pand in Active Service. We have 297 neutra
arbitrators on our pand. Ninety-three of them, or 31%, areretired judges. Eighty-
seven percent of them have served on acasein the OIA system.  Arbitrators have
averaged eight assgnments each in 45 months. See pages 11-14.

Claimants Elect to Have Kaiser Pay the Neutral Arbitrator. Clamants have
elected to have Kaiser pay the cost of the neutrd arbitrator in at least 43% of dl cases
administered by the OIA. See page 45.

Nearly All CasesHeard by a Single Neutral Arbitrator Instead of a Panel.
Most OIA cases are proceeding with asingle neutrd arbitrator rather than a pand of
three, composed of one neutral and two party arbitrators. Only 27 of the 350 awards
made after a hearing — about 8% -- have been signed by party arbitrators. The other
323 were decided by asingle neutral. See pages 44-45.

Most Cases Medical Malpractice. Approximately 90% of the casesin our system
are medica mapractice. Only 2% present benefits and coverage issues. See pages
27-29.

One Quarter of Claimants Do Not Have Attor neys. Twenty-five percent of
clamants are not represented by counsdl. This percentage has been stable for about
three years. At pages 37 to 40 we report the types of outcome for them. See pages
30, 37-40.

Positive Party Evaluation of Neutral Arbitrators. At the end of each case, dll
parties are asked to evauate their neutra anonymoudy. About half accept the
invitation. For thethird year, both clamants and respondents counsel reported that
they would recommend their neutra to another individua with asimilar case. See
pages 14-17.

Positive Evaluation of OIA Proceduresby Neutrals. Neutra arbitrators continue
to evaluate OIA procedures positively. For example, we ask them at the end of each
case whether they have experiencein asimilar Superior Court case, and if so, whether
they would rank their experience in the particular OIA case just closed as better,

worse, or about the same. In 774 OIA cases, neutrals responded that they had such



paralld experience. Forty percent said that the OIA experience was better. Fifty-eight
percent said it was about the same. Only two percent of those responding said the
OIA experience was worse. See pages 46-49.

17. Most Blue Ribbon Panel Recommendations Achieved. The Blue Ribbon Pandl
convened by Kaiser after Engalla made 36 recommendations for change in the
arbitration sysem. Thirty-two of those recommendations have been essentidly
accomplished. Only two have not been, those involving mediation and the audit of the
OIA. About two we have no information since they do not involve the OIA. See
Exhibit B throughout, and page 74.

Complete copies of this report are available to the public. Hard copies can be obtained from
the OIA at (213) 637-9847 or the report can be read at or downloaded from the OIA website,
www.d hartmann.com/cia

-iv-
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A Note About Numbers

There are alot of numbersin thisreport. To make it somewhat esser
to read, we offer the following information.

For most items reported we give average, median, mode and range.
Here are definitions of those terms:

Average: Themean. The sum of the score of dl items
being totaled divided by the number of items
included.

Median: The midpoint. The middle vaue among items
listed in ascending order.

Mode: The sngle most commonly occurring number in
agiven group.

Range: The smdlest and largest number in a given group.

We have rounded percentages. Therefore, the total is not aways
exactly 100%.

If there are items which you do not understand and would like to, cal
us at 213-637-9847, and we will try to give you answers.



INTRODUCTION & OVERVIEW

Thisis the fourth annua report issued by the Office of the Independent Administrator (“OIA”),!
describing an arbitration system that handles claims brought by Kaiser members againgt Kaiser
Foundation Hedlth Plan, Inc. (“Kaiser”) or its affiliates? The Law Offices of Sharon Lybeck Hartmann
has acted as the OIA since October 1998, when Kaiser and the Arbitration Advisory Committee first
contracted with the firm to act as the independent administrator of Kaiser's mandatory member
arbitration sysem in Cdifornia. The OIA began accepting demands for arbitration in 1999.

Under that contract, which was assigned to the Arbitration Oversight Board in 2002, the OIA
maintains apool of neutrd arbitrators qudified to hear Kaiser cases and independently administers
arbitration cases brought by Kaiser members. It works, as well, to assure that the system conforms
with newly enacted legidation. The contract also requires that the OIA write an annud report
describing the arbitration system. The report must describe the gods of the system, the actions being
taken to achieve them, and the degree to which are being met.>  This fourth report focuses on our
work from January 1 through December 31, 2002 and compares that activity with the OIA’s earlier
years.t It findsthat the system is continuing to achieve the gods set by the Blue Ribbon Pandl in 1998.

ISinceits crestion, the OIA has been located within the Law Offices of Sharon Lybeck Hartmann,
213.637.9847 (telephone), 213.637.8658 (facsimile), oia@d hartmann.com (e-mail). The OIA has awebsite,

www.sl hartmann.com/oia, where this report can be downloaded, along with our first, second and third annual reports,
and our rules, forms, procedures and much other information, including that required by new statutes, enacted or
effectivein 2002. A firm profile and a description of

the OIA’s staff are attached as Exhibit A.

2K aiser Foundation Heslth Plan, Inc. is a Californianonprofit health benefit corporation and a federally
qualified HMO. Since 1971, it has required that its members use binding arbitration to resolve disputes. Kaiser

arranges for medical benefits by contracting exclusively with the The Permanente Medical Group, Inc. (Northern
California) and the Southern California Permanente Medical Group. Hospital services are provided by contract with
Kaiser Foundation Hospitals, another California nonprofit public benefit corporation.

SContract 8D(15)(i) at 10. Copies of the contract may be obtained from the OIA.

*The first annual report covered the period from March 29, 1999 through March 28, 2000. The second report
covered the remainder of calendar year 2000, March 29, 2000 through December 31, 2000. The third annual report
covered January 1, 2001 through December 31, 2001.



A. Background Information

In 1997, the Cdifornia Supreme Court criticized Kaiser’ s longstanding arbitration systemin
Engalla v. Permanente Medical Group.® In part, the Court said that Kaiser should not administer the
system itsdlf, asit had done in the past, and that there was too much delay in the handling of members
cdams. Inavoluntary response to the Court’s evauation, Kaiser convened a Blue Ribbon Pand of
outside experts to examine the entire process and recommend improvements. The Blue Ribbon Pane
issued itsreport in January 1998.° It recommended 36 specific changes in how the system operated.
Kaser accepted the recommendations, and in implementing them, created the Arbitration Advisory
Committee (“AAC”) in 1998 to assg it in the process.  Seeking an independent adminigtrator for the
system, Kaiser and the AAC issued awidely advertised Request for Proposd, interviewed a number of
those who responded, and selected the Law Offices of Sharon Lybeck Hartmann to create and operate
the new system.

In 2001, Kaiser publicly announced the gppointment of the Arbitration Oversight Board
(“*AOB”), made up of thirteen representatives of stakeholder interests and distinguished public
members. The AOB replaced and expanded upon the role of the AAC. The AOB, an unincorporated
associion registered with the Cdlifornia Secretary of State, will permanently provide ongoing oversight
of the independently administered system.

B. Major Eventsof 2002 at the OIA

In 2002, Kaiser established atrust to fund the Arbitration Oversight Board, and the contract
which formerly existed between Hartmann and Kaiser was then assigned by Kaiser to the AOB. At
the same time, the find authority for rule-making for the OIA ruleswas transferred from the OIA to the
AOB. The AOB was created and funded to ensure that the OIA would remain independent of Kaiser
inthe future. AOB members meet quarterly, receive regular reports on the operation of the system,
vigt the OIA offices, spesk regularly with OIA gaff, and review and comment upon copies of this
annud report before its generd release.’

Alsoin 2002, Sharon Lybeck Hartmann informed Kaiser and the AOB that she planned to
retire soon, and thus she did not wish to continue in her role as Independent Administrator beyond the
end of her present contract term which expires on March 28, 2003. The AOB, with input from Kaiser

%15 Cal.4th 951, 64 Cal Rptr.2d 843, 938 P.2d 903.

6 Copies of the Blue Ribbon Panel’ s report can be obtained from the OIA. It contains 36 recommendations
for improvement in the old Kaiser arbitration system. Exhibit B to this Fourth Annual OIA Report contains the full
text of all the Panel’s recommendations along with an item by item response on what has been accomplished.

"The composition and role of the AOB is further discussed at section V.A-B, p. 49 below.

2



and Hartmann, sought a new Independent Administrator and selected Cdlifornia atorney Sharon
Oxborough. She has worked with Hartmann for twenty years, has been Of Counsdl to the Hartmann
law firm since 1994 and has consulted on the OIA project from itsinception. Oxborough drafted the
origind Rules, Guiddines and forms for the OIA system and understands it thoroughly.® Oxborough
will become Independent Administrator of the OIA system on March 29, 2003, and will continue to
operate at the same address and phone number and with the staff previoudy employed by Hartmann.
Oxborough’s contract with the OIA will be available from the OIA by request, as Hartmann's dways
has been. It isthe expectation of al concerned that the OIA will continue to operate in the future asiit
hasin the past.

Another mgor event of the year 2002 was Cdifornia s promulgation and implementation of
mandatory ethics standards for neutral arbitrators. At the direction of the legidature, the Judicid
Council created the Ethics Standards for Neutral Arbitratorsin Contractual Arbitrations (*Ethics
Standards’).® The Cdifornia Judicid Council is an administrative unit of the state courts appointed by
the Chief Jugtice and chaired by him.

The Ethics Standards went into effect July 1, 2002, but were subsequently amended in mid-
December. The OIA commented extensvely in both of the comment periods which the Council
afforded to the public. The mandatory standards, which are the first of their kind in the United States,
greatly expanded the neutrd arbitrator’s duties of disclosure, and in so doing, increased the possibility
that arbitration awards could be vacated.’® The OIA gaff has been heavily involved this past year in
insuring thet al OIA arbitrators were informed about these changes and understood what they meant in
our system.** OIA Rules were changed twice this past year, first, when the Ethics Standards were
adopted and then again when they were amended, in order to Stay in step. The biggest news of our
year ishow much the initid verson of the Standards dowed down the OIA system. The following
chart on page 4 illugtrates the delay.

8As set forth in the First Annual Report, the Rules and the Guidelines were the product of extensive
consultation between the OIA, the AAC and Kaiser. However, Oxborough was the primary researcher, the
draftsperson and the reporter on this project. She has also drafted all the amendments to the Rules made since.

A copy of the second version of the Ethics Standards approved by the Judicial Council in December 2002,
and effective January 1, 2003 (hereafter “2003 Ethics Standards”) is attached as Exhibit F and is available at the OIA
website aswell asin hard copy as Division V1 of the Appendix to the California Rules of Court.

10cal. Code of Civil Proc. §§1281.9 & 1286.2.

Hsee Exhibit H, Memo to Arbitrators and Exhibit N, “Out in the Open: California s new ethics code for
arbitrators, the country’ sfirst, sets standards for disclosure and disqualification throughout the process’ an article

about the Ethics Standards written for the Los Angeles Daily Journal, May 31, 2002 by Hartmann.

3



Impact of Standard 10 of the 2002 Ethics Standards

on

Average Timeto Appointment of Arbitrators

Jan-June July-Dec 1999-2002

2001 2002 2002 TOTAL
Most Cases 23 Days | 22 Days 34 Days 25 Days
(No Postponement;
No Disqualification)
Cases with 104 106 Days 121 Days 109 Days
Postponement Only Days
Cases with 61 Days | 53 Days 78 Days 64 Days
Disgualification
Only
Cases with 143 159 Days 167 Days 160 Days
Postponement & Days
Disqualification
ALL CASES 50 Days | 54 Days 81 Days 52 Days

At the end of 2002, the OIA aso prepared and posted on its website the organizationa disclosures
required by the Ethics Standards and prepared certain other reports of information to be given to
parties a the outset of each case. Details of these changes and their impact on our system will be taken
up below.

Findly, the Cdifornialegidature entertained alarge number of tatutes that impacted the OIA
this past year. Hartmann and Dr. David Werdegar, the Chair of the AOB, testified on the operation of
the OIA system as neutrd committee witnesses before a joint sesson of the Assembly Judiciary and
Hedth Committeesin March. Theresfter, the Judiciary Committee issued a package of five hills,
severd of which were ultimately enacted, dthough in modified form. Keeping track of these billsand
their potentid effects on the system took much timein 2002. Their eventual mgor impact on the OIA
was to require the posting on the internet in computer searchable format agreat ded of information
about cases decided including arbitrator, attorneys, award, time elapsed to decision, etc.’? The OIA

12¢4l. Code Civ Pro §1281.96, some of this material duplicates the requirements of Standard 8 of the January

1, 2003 Ethics Standards (hereafter “ 2003 Ethics Standards’) which we also posted, effective January 1, 2003.
However, the two sets of requirements differ from each other in significant ways and are posted separately on the
OIA website.



began its posting on January 1, 2003, having spent considerable time, in the fourth quarter of 2002,
modifying its software in order to perform this task.

These events have created a great dedl of extrawork and are reported on in detall later in the
report in areas where they have affected operation. Sufficeit to say at this point, that the OIA has been
in full conformity at the implementation date of each of these requirements and has been recognized asa
leader in compliance in each area.’®

C. Goalsof the Ol A System

Conggtent with the recommendations of the Blue Ribbon Pand, the OIA attemptsto offer a
fair, timely, low cost arbitration process that respects the privacy of al who participate in it within the
new requirements of the law for the posting of certain information. These godsare set out in Rules 1
and 3 of the OIA system.** As set out in the balance of this report, we bdieve that the gods are
presently being achieved.
. DEVELOPMENT AND CHANGESIN THE SYSTEM

A. Rulesfor Kaiser Member Arbitrations Over seen by the Ol A

In previous reports we have described the creation and development of the OIA Rules. They
congs of 53 rulesin afifteen page booklet and are available in English, Spanish and Chinese. They are
attached as Exhibit C. Some important festures they contain include:

Procedures under which claimants may choose to have Kaiser pay dl the feesand
expenses of the neutrd arbitrator;*®

Deadlines requiring that the mgjority of cases be resolved within eighteen months; '

13Exhibit H: see also, Exhibit N.

14The OIA Rules are attached as Exhibit C and are always available on the OIA website. Exhibit Cis

underlined to mark the rule changes which were made in 2002 and which have survived into 2003. We have not
included a set of the Rulesiin effect between July and the end of December 2002 which met the initial requirements of

the Ethics Standards. However, if you would like such a set, contact the OIA.
Beyhibit C, Rules 14 and 15; see also Exhibit B, recommendation 7.

16Exhibit C, Rule 24.



Procedures to shorten or lengthen time for cases that require either less or more than
eighteen months;'’

Deadlines requiring that most cases must have an arbitrator in place as rapidly asthe
law permits after the OIA receives the demand for arbitration.®

The Rules were not changed at dl for three years. However, in 2002, the OIA, the AOB and
Kaiser consulted together to amend them twi ce, once effective on July 1, 2002 and a second time on
January 1, 2003.2° Urgent changes were driven by the promulgation of the new Ethics Standards for
neutral arbitrators which were first implemented in July and then significantly amended in December.
Other rule amendments were required by new statutes first enacted in September and effective only
three months later in January 2003. A third group of changes was made in response to comments
which the OIA hasreceived over the years.

In both July and January, the newly amended Rules were immediately mailed to dl neutrd
arbitrators and to dl partiesin open cases. Theredfter, the OIA staff spent considerable time on the
phone answering questions both about our own rule amendments and about the underlying legidation
and regulation which had required the changes.

1. Rule Changes Caused by the Ethics Standards

Magor changes were made in the Rulesin July to accommodete the Ethics Standards and
particularly the notice and objection requirements of Ethics Standard 10(d). In January, those
amendments were removed from the Rules when Standard 10(d) was dropped from the code by the
Judicia Coundil.?® We aso changed Rule 4 to require that neutral arbitrators use the state mandated
Ethics Standards, but I€ft in place the use of the AAA Code of Ethics for Arbitratorsin Commercial
Disputes for party arbitrators and for neutrals gppointed before July 1, 2002, since they are not
covered by the state' s new code. We lengthened the deadline by which the arbitration scheduling
conference must be held from 45 to 60 days after selection of a neutrd in order to avoid the neutra
having to schedule a meeting before it was certain that She would be handling the case?* We

Y Exhibit C, Rules 24 and 33.

1BExhibit C, Rules 16 and 18 and Guideline 14b. The total time the OIA sets for routine placement of a case
is33 days. The present average OIA time for such placementsis 25 days. See section IV.A, p. 20 below. Rule 43

explains how days are counted in the system. There are various exceptions to the 33 day rule.
None of the changes affected the features listed above.

2OThe record of how much delay 10(d) caused in the OIA system is set forth at note 32, p. 9 and section
IV.A, pp. 20-27 below. Among the OIA Rules affected were 16 through 19.

21Rule 25.



Specified that our cases are consumer arbitrations within the meaning of the Ethics Standards to avoid
any contrary finding by aneutrd.?> We added the requirement that parties list more than one joint
selectee as arbitrator.”®  We required that parties making ajoint selection also submit strike and ranked
ligs. Findly, we added a provison to Rule 53 to inform parties of the organizationd data that the
Ethics Standards now require be made public and to state that the OIA would post this on its website.2*
These changes and others not listed here are discussed elsewhere in this report at the points when they
become relevant.

2. Rule Changes Caused by New Statutes

Thiswas abusy year in the legidature as far as arbitration was concerned, and our rule
changes reflect that fact. We changed Rule 12 on filing feesto reflect that a person may now waive our
$150 filing fee merely by submitting a statement that the household earns less than 300% of the federa
poverty level.® We changed Rule 3 on confidentiaity to say that we would disclose information about
individua arbitrations as required by law. Formerly, we promised confidentidity. Now, the ate
requires that much information be posted on the internet or given to subsequent parties. However,
individua names need not be revedled athough a number of other facts about specific cases must be.?®
We amended Rule 53 to inform parties of the Statutory reporting requirement.?” Findly, we changed
Rule 48 to require that neutra arbitrators tell the OIA what they have charged in specific cases and to
which party they dlocated their fees and expenses™ since those are items of information which we must
now post.

3. Rule Changes Requested by Arbitrators and Parties

Asfor other more generd rule changes, they were largely house-keeping matters. For
example, in response to requests from the neutra arbitrators, the OIA changed Rule 37 to enlarge the
time in which a neutral must serve an award on the parties from ten days after the close of the hearing to
fifteen business days. It dso clarified the definition of the close of ahearing. Rules 25 and 26 were

22Exhibit C, Rule 2.

Z3Exhibit C, Rule 17.

242003 Ethics Standards at 8. See also note 26 below.
5Cal. Code Civ. Pro. §1284.3.

26¢al. Code Civ. Pro. §1281.96; 2003 Ethics Standard 8 also requires public disclosure of certain types of
information by organizations which supply arbitrators. Both sets of disclosures appear on the OIA website.

27cal Code Civ. Pro. §1281.96

2cal. Code Civ. Pro. §1281.96



changed from requiring the presence of both attorneys and parties at the arbitration scheduling
conference and the mandatory settlement meeting to permitting only the attendance of atorneys. The
OIA’s memo of advice to claimants representing themselves (“pro pers’ ) has now become part of
Rule 54. Rule 28, permitting extensions of time for extraordinary circumstances, was amended to
require a motion procedure and to make it clear that the failure of an individua to keep the scheduled
hearing date free of other appointments does not congtitute such a circumstance.

Finaly, Rule 50 was changed to transfer the authority to make rule changes from the OIA to
the AOB, except in emergency circumstances. The power has been trandferred to the Arbitration
Overdght Board in consultation with the OIA and Kaiser asthe rule now states. That changeisin
keeping with the congtruct that the AOB is an independent body composed of stakeholders and public
interest members who now control the system and are funded by atrust.

B. M aintenance of the Pand of Neutral Arbitrators

The first three annua reports discussed the creation, expansion and organization of our pand of
neutra arbitrators. The pand islarge in response to arecommendation of the Blue Ribbon Pand.?® As
of December 31, 2002, we had 297 neutra arbitrators. Most of these neutralsjoined our pand during
the first and second years of the OIA. However, throughout our existence, we have continued to
recruit neutrals and admit them to our panel. In 2002, we received 37 requests for applications, fifteen
of which were completed and returned (40% of those requested).®  Individuas who had made their
requests previoudy aso submitted applications. Through this process, we added fifteen new neutralsto
our pand in 2002.3

9Exhibit B recommendation 9.
0p copy of the application is attached as Exhibit D and oneis available on the website.

31Overall, about 77% of all arbitrators who have completed and returned the application have been admitted
to the OIA panel (411 of 531). When the OIA receives acompleted application, it applies the criteriawhich were
jointly decided upon at the outset, and makes the decision on admission. The qualifications are posted on the
website.



Total Number of Application Requests Received: 2,219

Total Number of Completed Applications Received: 531

Total Number of Arbitratorsin the Ol A Panel: 297*
Southern California Total: 168
Northern California Total: 110
San Diego Total: 42

*Thethree regionstotal 320 because 23 neutral arbitrators are on two panels.

The overal number of neutrd arbitrators on our pand has decreased by nine since December
31, 2001. Ninedied, retired, asked for temporary leave or were removed for violation of the rules.
Fifteen resgned. At one point in the year, we thought that a much higher number of our neutrals might
leave because of requirements of the Ethics Standards dealing with work for repeating parties® In

32Standard 10in the July 1, 2002, version of the Ethics Standards (“ 2002 Ethics Standards’) caused most of
the controversy. It required that when an arbitrator planned to entertain offers of additional work from a party or law
firm then before him/her, the neutral had to initially disclose that fact. The parties could then disqualify the neutral
on that basisalone. If the neutral did not make such a disclosure s’he was barred from accepting any such new work
for the balance of the pending case. 2002 Ethics Standard 10(b). If such work was subsequently offered, the
arbitrator had five days after each offer to inform the partiesin prior cases, and they then had seven days to object
to the neutral accepting the new work. If aparty objected, the neutral could not accept the new case. 2002 Ethics
Standard 10(d). Since all casesin the OIA system have Kaiser as a repeating party, and a number of our arbitrators
have more than one case, this provision, with its extensions of time for mailing, could extend the time to appoint a
neutral by 22 days even if nobody made an objection. Such an extension threatened to double the OlA’stimeto
place an arbitrator in aroutine case. If objections began, the extension of time could be well-neigh infinite as one
arbitrator after another was objected to.

Attorneys criticized Standard 10 on the basis that third parties could deprive them of their jointly selected
neutrals. Arbitrators objected to this provision on the basis of the amount of paperwork it generated and the
elaborate conflict checking it required since all kinds of alternative dispute resolution work was covered. (Formerly,
such disclosure had been limited to arbitration only.) Several OIA neutrals resigned and others put themselves on
temporary suspension while they overhauled their office procedures and altered their software. In its commentsto
the Judicial Council, the OIA pointed out the potential for delay in appointment of neutrals before the Standards
wereinitially implemented. Nevertheless, the Council put Standard 10 into place in July. When the Council
reopened the public comment period on the Standards after initial adoption, criticism of Standard 10 poured in.



June, when the first set of standards appeared, three did ask to be removed on that basis. However, in
December, the Council reversed itself on the controversid portion, and al three returned. Five of the
pandists who resigned did so because of the Judicid Council’s new policy that aretired judge may no
longer both st by assgnment in the courts and serve as a private arbitrator for compensation. That
policy took effect on January 1, 2003, as did the resgnations.

1 Quialifications

The OIA qudificationsfor neutrd arbitrators did not changein 2002. They are attached as
Exhibit E and available from the OIA website. However, in 2002, members of both the clamants and
respondents’ bars approached the OIA about changes which might broaden the pool of prospective
goplicants. Therefore, the qudifications may be reviewed and atered somewhat in 2004.

In keeping with the Blue Ribbon Pand’ s recommendations in this areg, the qudifications are
broad and designed to recruit alarge, diverse, unbiased pand. They include the following:

. Arbitrators must have been admitted to the practice of law for at least ten years and
have subgtantid litigation experience;

. they must provide satisfactory evidence of their ability to act as arbitrators based upon
judicid, trid or other experience or training;

. they must not have served as attorneys of record or party arbitrators either for or
agang Kaiser within the last five years.

In order to make the pand aslarge as possible, and aso to gpproximate the experience of partiesin a
courtroom setting, the qudifications do not contain a requirement that the potentia arbitrator have
medica ma practice experience.

Notwithstanding this decison, many parties and their counsd prefer to have an arbitrator who is
experienced in mapractice matters. To that end, defense and clamants attorneys often make joint
selections, and both bars have inquired about whether the provision diminating anyone who has
gppeared either for or againgt Kaiser in the past five years could be shortened in time or dtered in some
other fashion to make available for service a group of attorneys who occasondly handle Kaiser matters

On December 12, 2002, only six months after its first appearance, the Council amended it, making the change
effective in only three weeks, on January 1, 2003. While the Council retained the original disclosure of willingnessto
entertain new work, it eliminated entirely the provision requiring the parties to be informed and giving them the
opportunity to object. 2003 Ethics Standard 12. The Council reasoned that making the initial disclosure and giving

parties the opportunity to disqualify then on thisbasis provided an adequate safeguard.
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and therefore have mapractice experience. The OIA and the AOB have been informed that such a
proposa will be madein 2003, and they look forward to its arrival.

2. Application

The application to join the OIA poal of arbitratorsis extensive* Applicants must provide
education, work experience, lega and arbitration experience and detailed information about any
previous involvement with Kaiser. They must provide names and contact information from al partiesin
five recent arbitrations. At the outset of a new case, when the OIA provides partieswith alist of 12
possible arbitrators so that they can strike names and rank their salections, each party receives a
complete copy of each arbitrator’s gpplication.

At the same time, the parties dso receive the arbitrator’ s terms of payment. Neutrads may not
change their fees in the course of a given year or during the entire pendency of a specific case.
Annudly, they are given one opportunity to set new fees for the coming year in new cases. Other than
these requirements, they are free to st their fees asthey seefit. Therangeis very wide*

3. The Panel as of December 31, 2002

For the convenience of the parties and to reduce the cost of arbitration, the pand of neutra
arbitrators maintained by the OIA is divided into three parts, Northern Cdifornia, Southern Cdifornia
and San Diego.® As of December 31, 2002, there were 297 neutral arbitrators admitted to the OIA
pand, 110 in Northern Cdifornia, 168 in Southern Californiaand 42 in San Diego.®® Thirty-one
percent, or 93 members of the total panel, areretired judges. There are 41 retired judges in the
Northern Cdiforniadivison, or 37%; there are 46 retired judges in the Southern Cdifornia divison, or
27%. There are deven retired judges in the San Diego divison, or 26%. In comparison with 2001,
the percentage of judges overdl and in each division has falen dightly.*”

331 is attached as Exhibit D and is on the website.

SClaimants may also elect to have Kaiser pay the entire cost of the neutral arbitrator. Exhibit C, Rules 14
and 15, and section V. L, p. 45 below for further information.

3SFor the history of the San Diego Panel, see Third Annual Report at p. 7, note 24.

36The total number of neutralsin the three panels equals 320 because 23 of the 297 arbitrators serve on
more than one panel.

3" The 2001 percentages and numbers of retired judge-arbitrators were: statewide: 33% or 102 ex-judges;
Northern California: 46 judges or 39%; Southern California: 47 judges or 29% and San Diego: 9 judges or 32%.

A completelist of neutral arbitrators as of December 31, 2002 is attached as Exhibit G. It also appears on the
OIA website and is updated regularly there.
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Under the Rules, the parties can ether jointly select any person who agrees to follow the Rules
to act asthe neutrd arbitrator, or they can each strike and rank the list of twelve names provided by the
OIA.® Sincethe OIA first began operation, aneutra has been sdlected in 2,642 cases. In 805 of
these cases, or about 31%, the parties have jointly selected the neutra arbitrator, while in 1,834 of
these cases, or about 69%, the parties have used the list supplied by the OIA. The state court has
gppointed arbitrators in three cases, none of them in 2002.

In 2002, aneutral was selected in 804 cases. Of the 804, 220 were joint salections (27%) and
584 of the 804 were strike and rank (73%).

The parties have jointly selected 805 arbitrators since the OIA began operating. Of that group,
66% belong to the OIA’s panel (531 of 805), athough they may not have appeared on the specific list
generated for that particular case. The remaining 34% of jointly selected arbitrators (274 of 805), are
not part of the OIA’s pool.*® 1n 2002, 141 of the 220 jointly selected neutrals or 64% werein the OIA
pane and 79 of 220, or 36%, were not.

How Neutral Arbitrators Have Been Chosen
(2,642 Cases)

69%

Jointly Selected, IN OIA Pool (531 cases)
Court Order (3 cases)

Thru Strike & Rank Procedure (1,834 cases)
Jointly Selected, NOT IN Pool (274 cases)
0%

20%

10%

38Exhibit C, Rules 16-18; see also Exhibit B at Recommendations 14 and 15.

From June to December, the Ol A Rules provided for alist of fourteen names because of the potential for
disqualification and objection stemming from Ethics Standard 10, described in note 32 pp. 9-10 above. When
Standard 10 was altered in December, the Rules were changed to return to alist of twelve potential arbitrators.

The OIA has alwaysinvited neutral arbitrators who are jointly selected and not part of our pool to

complete an application for membership. Some have. Others do not because they believe that they already have
enough work. A number of them have served as neutralsin Ol A cases more than once.
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4, Materials Availableto Help Parties Make Their Selection of a Neutral

As noted above, parties receive copies of each potentid arbitrator’ s gpplication whenever their
names appear on arandomly computer generated list of possible arbitrators. In addition, if alisted
potentia arbitrator has previousy decided a case in the OIA system, copies of each written decison
(with the names of individuals removed) are also sent to the parties. Furthermore, after a case closes,
the OIA asks both of the parties to evaduate anonymoudy their experience with the neutral. We include
copies of dl of the completed evaluations that the OIA has received in the packets sent to the parties a
the time that they make their sdlection.

If parties are congdering joint selection of an arbitrator who is not on their list, but who isin our
pool, and they ask usfor that person’sfile, we supply it. If they ask us specific questions about any
individud’s service in this system, we do our best to give them the information.

Finaly, before higher final appointment, the statutes of Cdiforniarequire thet a sdlected
arbitrator make el aborate disclosures within ten days of his’her sdlection and serve them on the
parties®® The content of the disclosures has been greatly expanded by the Ethics Standards this past
year.*' Furthermore, the new reguirementsimpose a duty of continuing disclosure during the pendency
of the arbitration and state the pendlty for failure to disclose as the vacating of the award.*? Parties are
free to disqudify an arbitrator on the basis of any disclosure made without stating a reason aslong as
the disqudification is served within ten days of the date of the disclosure® Al of these provisions
maximize the information about the neutra arbitrator which isin the hands of parties before an arbitrator
begins to hear their matter and during the pendency of the entire case. If an arbitrator is disquaified,
the selection process begins again.*

5. How Many of the Panel of Arbitrators Have Served?

One of the recurring concerns expressed about arbitration of thistype is the possibility of a
“captive,” defense-oriented pool of arbitrators. The theory isthat defendants are repeat players
whereas claimants are not; defendants therefore have the capacity to bring more work to arbitrators
where clamants do not. If the pool is smdl, some arbitrators may become dependent on the defense

40 Cal. Code of Civ. Proc. §1281.9.
ALExhibit N (citing statutes and standards); Exhibit F, 2003 Ethics Standards 7-8

42Exhibit F, 2003 Ethics Standards 7 (f); see also Standard 1 Comment; Cal. Code of Civ. Proc.
§1286.2(a)(6)(A).

43Exhi bit F, 2003 Ethics Standards 8 & 10(b); Cal. Code Civ. Proc. §1281.91.

Y Exhibit C, Rule 18.9.
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for their livelihood. A large pool of people avallable to serve as neutrals, and actively serving as such, is
therefore an important tool to avoid this problem. If the cases are spread out, nobody depends on the
defendant for his’her income and impartidity is better served. On December 31, 2002, 87% of the
OIA pand (258 of 297) had served or were serving as neutral arbitratorsin a case overseen by the
OIA. In 2002 aone, 67%, have been appointed to serve in a case (199 of 297). Both of these
percentages are somewhat higher than they were last year.

The number of individua assgnments to cases on the OIA’ s pand ranges from zero to 86.
Parties have jointly selected the neutrd arbitrator who is a the high end of thisrange 66 times. The
average number of gppointments per neutra is eight. The median number of gopointmentsisfour. The
modeis zero. The parties actions—in how they strike and rank their choices, whom they jointly sdect,
and whether they disqudify a proposed neutra arbitrator — ultimately control how many times each
panelist serves as aneutra arbitrator.

In the year 2002, the range of assgnments per arbitrator was zero to 20. The average number
of gppointments per arbitrator was three. The median number was one. The mode was zero.

All but one of our neutra's have been named at least once on alist of possible arbitrators sent to
the parties by the OIA.* The average number of Northern Cdifornia arbitrators gopearing on alist is
95; the median number is 102, and the mode is 131. The range of appearancesis from one to 158
times* In Southern California, the average number of appearances is 54; the median is 61, and the
modeis 79. Therangeisfrom zeroto 113. In San Diego, the range of gppearancesis from four to 64.
The average is 38; the median is 35, and the mode is 53.

6. ThePartiesor Their Counsa Evaluate the Neutral Arbitrators

Under Rule 49, at the close of an arbitration in which aneutra arbitrator has been appointed
and held an arbitration management conference, the OIA sends an evaluation form to each attorney, or
to the clamant if that person does not have an attorney. The form asks them to evaluate their
experience with the neutra gppointed in the matter in eleven different categoriesincluding fairness,
impartidity, respect shown for dl parties, timely response to communications, understanding of the law
and facts of the case, and fees charged.*” Most important, they are asked whether they would

45The one neutral who has not been listed joined the panel on December 26, 2002, just five days before the
cut off date for this report.

The range is affected by how long a given arbitrator has been in the pool. Some have been here since we
started; others have joined within aweek of this report date. The number of times an arbitrator is selected also
depends on whether the individual will hear cases where the claimant has no attorney (pro per cases). Thirteen
percent of the panel will not.

AT copy of the evaluation form is attached to this report as Exhibit L along with an analysis of the
responses.
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recommend this neutra to another person with asmilar case. All inquiries gppear in the form of
satements, and al responses appear on ascale of agreement to disagreement with 5 being agreement
and 1 disagreement.

On December 31, 2002, the OIA had received responses from about 47% of the parties who
had been sent evauations (1,433 returned of 3,034 mailed). Four hundred and ninety-six or 36%
identified themsalves as clamants (84) or clamants counsd (412), and 885 or 64% identified
themsalves as respondent’ s counsd.*8

Congdering only those evaluations sent out this year, 53% responded (358 of 682). Of the
358 received, 36% (130) were from claimants (21) and claimants counsel (108), and 60% or 216 of
358 were from respondent’ s counsel . *°

The responses have been quite postive overdl, and they are encouragingly smilar for both
claimants and respondents.

Here are the responses to some of theinquiries.

Respond from 5 (Agree) to 1 (Disagree).

Item 2: “ The neutral arbitrator treated all partieswith respect.” — 4.7 Average

The average of al responsesis 4.7 out of apossble maximum of 5. Claimants counsdl
averaged 4.7. Pro pers averaged 4. Respondents counsel averaged 4.9. For the year 2002, the
averagefor al partiesfor the year is4.7. Claimants counsd averaged 4.6. Pro pers averaged 4, and

respondents counsel averaged 4.9.° The median and the mode in al three groups for both the total
and the annua groupsis 5.t

48Fifty-two did not specify aside. Their responses are tabulated separately and included only in the total.

Thirteen did not identify as one side or the other.

OThe responses from pro pers, while positive, are lower than those from attorneys on either side. Thisis
consistent with the results for the past two years. We believe that this lower score arises from alesser
understanding of the process — how it will work, and what is possible within it. At least some pro pers seem to enter
arbitration for purposes which approximate therapy. For example, pro pers sometimestell us that they want an
opportunity to tell their account of what happened, regardless of the neutral arbitrator’s decision in the case.
Arbitration is poorly suited to such agoal. In June 2001, the OIA began distributing an information sheet prepared
especially for pro per claimants. We send it to them when we first receive their demands, and then again when we
send the list of potential arbitrators. We comment on it when they call the office with questions. Effectivein July
2002, it appears at the end of the Rules. See Exhibit C, Rule 54 and following material. While many pro pers have
thanked us for it, and said that they found it helpful, we still find that many have not read it. We are considering

other techniques to call it to their attention. See also the arbitrator’s comments below at section IV.M p. 49.

S1when the median and mode are both five, it means that alarge number of people responding gave that
number as their answer. It was our highest score. Thisis another measure of satisfaction with our neutral
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Item 5: “The neutral arbitrator explained proceduresand decisonsclearly.” —
4.6 Average

The average of dl responses was 4.6 with the median and the mode both a 5. Claimants
counsel averaged 4.4. Pro pers averaged 3.8. Respondents counsel averaged 4.7. The median and
the mode was 5 in al three subgroups.

Just for the year 2002, the overdl average was 4.5. Claimant’s counsdl averaged 4.2. Pro
pers averaged 3.5. Respondents counsd averaged 4.7. The median and mode in al groupings was 5.

Item 7: “Theneutral arbitrator understood the facts of my case.” —4.5 Average

The average of dl responses was 4.5 with the median and mode both at 5. Claimants counsal
averaged 4.4. Pro pers averaged 3.5. Respondents counsel averaged 4.6. The median and the mode
were 5 for both claimants and respondents counsdl. Pro pers had amedian of 4 and a mode of 5.

In the year 2002, the overal average was 4.4 with the median and mode both at 5. Claimants
counsd averaged 4.2. Pro pers averaged 3.2. Respondents counsdl averaged 4.6. For both groups
of attorneys the median and the mode were both 5. For pro pers, the median was 4 and the mode was
5.

Item 11: “I would recommend thisarbitrator to another person or another lawyer with
acaselikemine.” —4.3 Average

The average on dl responsesto this question was 4.3. Both the median and mode were 5.
Claimant attorneys gave an average response of 4.2. Pro pers averaged 3.2. Respondents counsel
averaged 4.5. The median and the mode in al subgroups was 5.

In 2002, the average of dl partieswas 4.2. Clamants attorneys averaged 4.0. Pro pers
averaged 3.3. Respondents counsdl averaged 4.4. The median and mode in al subgroups was 5.

arbitrators.
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Parties Would Recommend Their Arbitrator
to Another Person

| 4.2

| 43

1 2 3 4 5
No Yes

I:‘ Respondent's Counsel |:| Claimant's Counsel

I:l Pro Pers I:l All Responses

[Il.  DEMANDSFOR ARBITRATION SUBMITTED BY KAISER TO THE OIA

The OIA began operations on March 29, 1999. Since then Kaiser has submitted three types
of demands for arbitration to us; pre-OIA opt ins, post-OIA opt ins and mandatory cases.®* Opt-ins
predominated through the end of the year 2000. In 2001 and 2002, mandatory demands have become
the most common ones. In the entire period of OIA existence, Kaiser has submitted atotal of 4,021
demands for arbitration to the OIA. In the year 2002, we received 1,053.

Since the inception of the OIA, we have received 1,928 demands from Northern Cdifornia,
1,843 demands from Southern California, and 250 demands from San Diego. In the year 2002, 476
demands for arbitration have come from Northern Cdifornia; 478 have come from Southern Cdlifornia,
and 99 have come from San Diego.

52The categories are defined as follows. Opt-ins: Until 2001, almost all the demands Kaiser sent to the OIA
were opt-ins, that is cases where the claimant could choose to remain here or return to Kaiser for administration of
the case. Pre-OlA opt-ins are cases where Kaiser received the demand before we came into existence. Post-OlA opt-
ins are cases where Kaiser received the demand after 3/29/99, when the OIA came into existence. Mandatory cases
are those which arose under contracts dated after 1/1/00, when Kaiser began changing the arbitration clause of its
contracts to make the use of the Ol A mandatory as opposed to the self-administration which it used to do.
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The following sections of this report describe how long it has taken Kaiser to submit demands
for arbitration to the OI A after they received them from claimants, the number of casesthat are
mandatory, and opt-in cases.

A. Length of TimeKaiser Takesto Submit Demandsto the OIA

Under the Rules, Kaiser must submit a demand for arbitration to the OIA within ten days of
receiving it.>® Throughout our existence, the average length of time that Kaiser has taken to submit
mandatory and post-OlA demandsto the OIA iseight days, the same asit wasin our last report. The
mode is zero which means that usually Kaiser sends the OIA ademand on the day it isreceived. The
median isfour days. Therangeis zero to 330 days> Considering only demands made in 2002, the
averageiseight days. Themodeisoneday. The median isfive days, and the rangeis zero to 247
days.

B. Mandatory Cases

Aswe reported last year, throughout the year 2000, Kaiser amended dl its Cdifornia
contracts, covering about six million members, to require that the OIA act as arbitration system
administrator.> All Kaiser disputes with its members arising from events that occur after December 31,
2000 are subject to OIA adminigtration. On December 31, 2000, 101 claimsin the OIA system were
mandatory. On December 31, 2001, 826 clams in the system were mandatory. On December 31,
2002, there were 1,748 mandatory claims at the OIA. Of thetotal, 922 mandatory cases were
submitted to the OIA in 2002. Only 131 opt-in cases were submitted in 2002.

C. Opt In Cases™®
Since it began operation, the OIA has received 2,273 demands for arbitration made by

members whose contracts did not require use of the OIA. Of the total, 64% (1,456) have chosen to
optinto OIA adminigration. Only 44 have affirmatively refused to join the OIA system. However, the

3Exhibit C, Rule 11.

5The 330 day demand arrived in 2000 and is explained in the Third Annual Report at page 12, note 37.

55Pre'viously, Kaiser self-administered the arbitration system.

Spre-ola Opt Ins. Between March 29, 1999 and December 31, 2002, Kaiser submitted 230 cases to the OIA
in which the demand for arbitration was made before March 29, 1999 before the OIA cameinto existence. The only

such case received this year had been with Kaiser for 1,616 days (4.4 years) before arriving at the OIA. The average
time for forwarding during the entire OIA period is 482 days; the median is 361 days and the modeis 13 days. On

December 31, 2002, there were only two such cases | eft open at the OIA.
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OIA hasreturned 744 demands (33%) to Kaiser for self-administration under the old process because
the claimants or their counsdl never informed the OIA that they wished to enter the system.®’

In 2002, Kaiser forwarded 131 new demands that fell into the opt in category. Of these, 76 or
58% chose to join our system.® One affirmatively refused to join and was returned to Kaiser. The
OIA returned the remainder to Kaiser because there had been no response to its | etters.

V.  REPORTING ON CASESADMINISTERED BY THE OIA

This section provides a detailed account of the cases administered by the OIA.* Section VI.A
is particularly notable because it describes the average length of time it takes for neutrd arbitrators to
be sdlected in this system.

Other information included in this section provides the number and types of cases, the number
of cases with and without attorneys representing claimants, and the number of cases where claimants
have sought and obtained fee waivers. This section also provides the number of cases where the
parties jointly selected aneutra arbitrator as opposed to using the strike and rank system, the status of
cases currently pending in the OIA system, and the number of cases resolved thus far and types of
resolutions reached. It discusses awards. This section aso reports the number of cases usng specia
procedures, the number of cases in which claimants have el ected to have Kaiser pay the neutra
arbitrator’ s fees and expenses, the number of cases in which parties have waived party arbitrators, and
the number of cases proceeding with party arbitrators. Findly, it reports the results of neutra arbitrator
evauation of the OlA system as it has worked in specific cases thusfar.

A. Length of Timefor a Neutral Arbitrator to Be Selected

The Rules and Guiddines st a 33 day timetable for the steps through which an arbitrator must
be sdlected in aroutine case.®® These times may be extended for various reasons. First, under OIA

S'Kaiser settled e ght cases and seventeen claimants withdrew their claims before they faced the deadline
for deciding whether to opt in.

% 2002, no cases were settled and five withdrew their claims before the deadline. On 12/31/02 four cases
werein the process of deciding whether to join the system.

The phrase “cases administered by the OIA” excludes those where the parties are in the process of
deciding whether to opt in and those which have been returned to Kaiser. When we refer to cases administered
during 2002, we mean that such cases were open for some portion of that year.

050 e.g. Exhibit C, Rules 16 and 18, Guideline 14(b). All the measurements of time, including the time to

select aneutral arbitrator, begin on the date the Ol A received a mandatory claim or a claimant opted in AND the OIA
received the $150 filing fee or granted a fee waiver application.
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Rules a clamant has an absolute right to request a one-time 90 day continuance of the arbitrator
selection process.®* A second form of delay in selection can occur when parties choose more than one
arbitrator because the first arbitrator selected isdisqudified. As specified by statute and the Ethics
Standards, neutrd arbitrators make lengthy disclosures about themsalves, their families, their legd
associates and their past work within the first ten days after they are sdlected.%? Each party then has
fifteen days in which to disqualify the arbitrator. When such a disqudlification occurs, the process
beginsagain. Third, in asmal number of cases, both these types of delay have occurred; that is, a
party has requested a 90 day postponement and disqualified a neutra arbitrator.®®

Parties have sdected neutral arbitratorsin 2,521 out of 3,011 cases administered by the OIA,
where the neutral arbitrator selection process has begun.®* The following table and chart summarize the
time to selection of neutrd arbitrators. The table compares neutra arbitrator sdectionsin different

reporting periods.

L Exhibit C, Rule 21. Respondents may also obtain such a 90 day delay, but only with the consent of the
Claimant. Claimant does not have to obtain consent.

62Cal.Code Civ. Pro. §1281.9; Exhibit F, Ethics Standards 7-8. Exhibit C, Rule 20.

34 owever, the disqualification and/or postponement does not increase the eighteen month time period in
which the case must be resolved unless the parties subsequently request and the neutral arbitrator grants alonger
timeframe under Rule 24 or 28.

%N these 3,011 cases, the claim is either mandatory or the claimant has opted in, and the $150 filing fee has
been paid or waived. See Exhibit C, Rules 12 and 13. Once these events occur, the Ol A begins the neutral selection
process by sending alist of possible arbitrators to the parties. 1n 369 of these cases, the time for appointing a
neutral had not expired on December 31, 2002 or the case was closed before a neutral was selected.

As of December 31, 2002, in addition to the 3,011 cases where the fee had been paid or waived, the OIA had
in house 193 cases where neither had occurred. Under Rule 12, the claimant has 75 days to pay the fee or obtain a
waiver of it.
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COMPARISON

of
Average Number of Daysto Selection of Neutral Arbitrator
1999 to 2002
1999-2000 2001 2002 TOTAL
Majority of Cases 25 Days 23 Days 27 Days 25 Days
(No Postponement; 798 Cases 507 Cases 410 Cases 1,705 Case
No 79% 66% 54.7% 68%
Disqualification)
Cases with 106 Days 104 Days 115 Days 109 Days
Postponements 157 Cases 199 Cases 283 Cases 639 Cases
Only 16% 26% 37.7% 25%
Caseswith 73 Days 61 Days 62 Days 64 Days
Disgualification 44 Cases 44 Cases 27 Cases 116 Cases
Only 4% 6% 3.6% 5%
Cases with 167 Days 143 Days 164 Days 160 Days
Postponement & 7 Cases 23 Cases 30 Cases 61 Cases
Disqualification 1% 3% 4% 2%
ALL CASES 41 Days 50 Days 67 Days 52 Days
1006 Cases 773 Cases 750 Cases 2,521
Cases®

While thistable is complicated, it shows a number of important facts that are worthy of

discussion.

Fird, if we compare years, we see that in 2001 the time to place aneutra declined from that
taken earlier in every single category. However, in the year 2002, the length of time to select a neutra
arbitrator increased in every category no matter what procedure was followed. The range of increase
isfrom one day to 21 days. Thetotal average increase is seventeen days from 50 to 67 days, or about

onethird. Thisis disheartening given the emphasis which the OIA has dways placed on getting a case
to aneutral arbitrator rapidly.

65"AII Cases’ actually total to 2,529, rather than 2,521. There are eight cases which are double counted in
the 2001 - 2002 totals. If you would like an explanation, please call!
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However, the mgor factor in thisincrease was the impact of Standard 10(d) of the 2002 Ethics
Standards which imposed a twelve to 22 day waiting period in any case where the arbitrator aready
had another case in our system and thus had to obtain the consent of those prior parties before she
could accept anew case.®® Given that our system adways has a repeating party, the OlA was aware
from the first appearance of the draft Ethics Standards in January 2002 that this potential existed. We
pointed out the possibility in our third annual report®” and in both sets of our 2002 comments to the
Judicid Council. We believe that this seventeen day gain in the average shows that our concern was
vaid. However, as noted above, this provison of the Ethics Standards was only in effect from July
through December 2002, and was then removed. Therefore, if Standard 10(d) was the primary cause
of the increased delay reported here — as the detailed andysisin our following sections strongly
suggests that it was -- the year 2003 should once again show a decline in the number of daysto

appointment by category.®

The second mgjor factor shown in this chart continues a trend we commented on last yesr.
Parties are continuing to make increasing use of the options to postpone the selection of aneutra
arbitrator that the Rules permit. That raises the overal average of time to put an arbitrator into place.®
Aslong asthistrend continues, next year’ s overd| average will increase dthough it should fall within
categories.

In 2002, the percentage and number of cases requesting a 90 day postponement in the process
of selecting an arbitrator rose substantially over 2001 (from 26% percent of al casesto 38% of dl
cases) and both are higher than the previous time period (16%). However, the percentage of
disgudification of arbitrators actudly declined somewhat. Thisis remarkable snce the new Ethics
Standards greetly expanded the information which an arbitrator must disclose, imposed a duty of
continuing disclosure, and reopened the disqualification period whenever a new disclosure was made.
Therefore, one would have thought that disqualification was more likely rather than lessso. This
reduction, rather than arise, may be afunction of the increased number of 90 day postponements.
Parties may be taking more time to make the initid sdection of the neutral and thus have less need to
disqudify.

It is also true, as noted in past reports,” that many of our disqualifications appear to arise from
the failure of one party to return astrike and rank list of potentia arbitrators on time. Under the Rules,

%6 See discussion note 32, pp. 9-10.

" Third Annual Report at pp. 21 and 42.
8see aso, chart on page 34 above.

9 Third Annual Report at pp. 20-21.

"OThird Annual Report at page 18, note 46.
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often adisqudification entered by the untimely sde and the process begins anew. All of thisisin
accord with Cdiforniagtatutes. In the effort to avoid thislost time and the bad feding which it
sometimes engenders, fifteen months ago, the OIA began to telephone parties late in the 20 day period
which they are dlotted to strike and rank lists in order to remind them of the upcoming deedline and of
the possihility of a 90 day postponement if they are not yet ready to make asdection. Wedso call
parties who have received the 90 day postponement shortly before the end of the period to remind
them of the upcoming deadline. In 2002, the firgt full year of operation under this procedure, we had
fewer missed deadlines and fewer disqudifications. We think that this change in our procedure has
made the system a friendlier one for many and has saved time in some instances.

Returning to the table above , those cases with both 90 day postponements and
disqudifications remained few in number and low in percentage, 3% in 2001 and 4% in 2002.
However, there were 30 in 2002; there had been only 30 in the existence of the OIA before 2002
began. Thisisameatter for concern since these cases take the longest of dl to appointment of a
neutral, averaging 160 days.

The number of daysit takes to get an arbitrator into place is a sengtive matter for the OIA since
it was afocd point of the Engalla Court’s criticism. Our present average of 52 daysis ill far below
the 674 days to gppointment cited and criticized there. However, we will be monitoring this closdy and
will report on it again next year. Throughout the coming year, we will work to once again see it decline
in each category and, we hope, overall.

Time to Selection of Neutral Arbitrator
(2,521 Cases)

68%

Selection with only postponement - 109 days
Selection with only disqualification - 64 days

E Selection without postponement or disqualification - 25 days

Selection with postponement and disqualification - 160 days

2%

5%

25%
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1. The Majority of Cases

If welook at the mgority of cases since the OIA began — those where the parties select the
neutra arbitrator without seeking a postponement or disquaifying the neutral, 68% of our cases (1,705
of 2,521) — neutrals were placed in an average of 25 days from the date the OIA received the demand
and arbitration fee. Thisisone day dower than the 24 day average reported last year. The mode is 22
days. Themedianis24 days. Therangeiszeroto 101 days.

This number isimportant because it reports on most of the OIA’s cases. In the year 2002,
55% of the OIA’s cases fdl into this category (410 of 750). The neutral was appointed without a 90
day postponement and without a disquaification. While the percentage is high, it has steedily declined
over our reporting periods from a high of 79% originaly to 66% in 2001 to 55% in 2002.

In 2002, the year-long average is 27 days to gppointment of a neutra, 4 days dower than the
23 dayswe reported in 2001. The 2002 mode is 22 days. The medianis 24 days. Therangeiszero
to 86 days.

As noted above, the Ethics Standards came into effect on July 1, 2002. Here are the numbers
for the first and second haves of the year. From January through June of 2002, in the period before the
Ethics Standards came into effect with the delay of Standard 10(d), the OIA placed aneutrd in an
average of 22 days, aday fagter than it had in 2001. The median for the first Sx months was 22 days.
The mode was 22 days. The range was zero to 86 days.

For the second half of 2002, with Standard 10(d) in effect, the OIA average for placing a
neutra with no postponement and no disqudification was 34 days, atwelve day increase over the first
half of theyear. The median was 34 days. The mode was 21 days. The range was seven to 62 days.

As noted above, Standard 10(d) has been diminated. The loss of time attributable to it should
be regained in 2003.

2. Cases with 90 Day Postponements
Under Rule 21, claimants may obtain a postponement to sdlect a neutral arbitrator smply by
serving atimely request for it on the OIA and the respondent. However, respondents may obtain the

postponement only if the claimant agreesin writing. To date, 639 out of 3,011 cases, or about 21%,
have sought and received postponement as their only delay in the completed appointment of an
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arbitrator.”™ Almost al postponements were obtained by claimants. Only eleven have been obtained
by respondents.

There are 639 total OIA cases with postponements only, that is the only delay in appointment
of aneutra arbitrator was a 90 day delay permitted under the Rules. In these cases, the averagetime
to appointment of aneutra is 109 days. Themodeis 112 days. The median is 113 days. And the
range is from 20 to 262 days.

In 2002, there were 283 * postponement only” cases. For these cases the average daysto
gppointment was 115. Themodeis 112 days. The medianis 115. The range was 23 to 242 days.

However, the story does not end there. Here are the numbers for the first and second halves of
the year. From January through June of 2002, in the period before the Ethics Standards came into
effect with the ddlay of Standard 10(d), the OIA placed a neutra in a case with a postponement only in
an average of 106 days, two days dower than it had in 2001. The median for the first Sx months was
112 days. The mode was 112 days. The range was 23 to 242 days.

For the second half of 2002, with Standard 10(d) in effect, the OIA average for placing a
neutral with a postponement only was 121 days, afifteen day increase over thefirst haf of the year.
The median was 129 days. The mode was 112 days. The range was 34 to 163 days.

This delay attributable to Standard 10(d) will be set forth throughout this section of our report
and appears in table form on page 4 above.

3. Cases Wherethe Parties Disqualified Arbitrators

This section discusses cases in which the parties disqudified one or more neutrd arbitrators and
did not request a postponement under Rule 21. I1n these cases, parties have chosen more than one
neutral arbitrator because one of them disqudified an earlier choice under the statutory procedure.
Each time aneutrd is disqudified, the entire sdection process begins again, including the requirement
that the neutral serve disclosures, and the option for the parties to disquaify.”

"More cases — 993 of 3,011 or 31% — have obtained postponements but have not yet appointed a neutral,
or have been settled or withdrawn before appointment, or have experienced other forms of delay as well.

2In some cases, more than one neutral arbitrator has been disqudified. In 188 cases, the parties have

disqualified one arbitrator. In 20 cases, they have disqualified two. In one case, they have disqualified three. Intwo
cases, they have disqualified four, and in one case they have disqualified five.
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When one neutrd arbitrator is disqualified, the tota time to select a neutrd arbitrator alowed
by rule and statute is 116 days.” In the 116 cases with one or more disqudifications, the average
number of days to agppointment of aneutrd is 64 days. The medianis59 days. The modeis 56 days
and the range is 26 to 236 days. 1n 2002, there were 27 such cases, and they averaged 62 days to
gppointment. Once again, in the second haf of the year, under the Ethics Standards, gppointment took
longer than the first Sx months. In the first haf of the year, the average was 53 days for 17 of the 27
cases. Inthe second half of the year, it was 78 days for 10 of the 27 cases.

4, Cases with Postponements and Disqualifications

Since the OIA began, the partiesin 61 cases have both requested postponements and
disqualified one or more neutra arbitrators. During 2002, there were 30 such cases, up from 23 in
2001. Thethirty casesthisyear equasthe total of the previous three reporting periods. However, this
category remains small, only 4% of the cases this year and 2% of the totd.

When asingle neutra arbitrator is disqudified and a party has requested a 90 day
postponement, the time to select aneutral arbitrator may be extended to 206 days.” For our 61 cases
we average 160 days to gppointment. The median is 155 days, the mode is 141 days and therange is
from 78 to 383 days.

In 2002, the average to appointment in such cases was 164 days. The median was 160 days,
the mode was 141 days, and the range was 91 to 232 days. Again, it was dower in the second hdf of
the year with the Ethics Standard 10(d) in place. In thefirst haf of the year, the average was 159 days,
whilein the second haf it was 167 days.

5. Average Timeto Selection of Neutral Arbitrator for All Cases
Adminigtered by the OIA

The average time to the salection of aneutrd arbitrator is52 daysin dl OIA cases ever
handled, if we average together dl types of cases discussed in the previous four sections. For purposes
of comparison, the Engalla decision reported that the old Kaiser system averaged 674 daysto the
selection of aneutrd arbitrator in al cases over astudy period of two years. Thusfar, asthe following
chart of shows, in the 45 months of its existence, the OIA system is about 13 times fagter.

BThisis composed of two 33 day periods to get two neutrals into place, and the 25 statutory day period of
disclosure and disqualification for each of them. This calculation does not include the additional time permitted
under former Ethics Standard 10(d).

"The 206 daysisthe sum of the 90 day postponement and the 116 days set forth in note 73.
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Average Days to Selection of Neutral Arbitrator
OIA and Old Kaiser Systems Compared
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I:l Average OIA (all cases 1999 to present)

In the year 2002 alone, the OIA average was 67 days, fifteen days higher than the overal
average. However, as anays's throughout this section and the table on page 3 have shown, Ethics
Standard 10(d) had a Sgnificant dowing effect in the last Sx months of 2002. That will not be present
in 2003, and s0 we believe that time to selection will be more rapid in 2003.

In summary, the OIA system is dleviating one of the Supreme Court’s primary concernin
Engalla and achieving one of the mgor gods of the Blue Ribbon Pand by ensuring that neutral
arbitrators are selected quickly in Kaiser arbitrations. The rationale of both the Court and the Blue
Ribbon Pand was that a case only redly begins to move once the neutrd arbitrator isin place. The
parties, however, are adle to significantly influence the speed with which aneutrd is selected.

B. Types of Cases

Since 1999, the OIA has administered or is now administering atotal of 3,204 Kaiser cases.
We categorize the cases as medicad mapractice, premises liability (“trip and fals’), other tort, or
benefits and coverage cases. I1n addition, a group of cases are categorized as unknown because the
demand for arbitration does not describe the nature of the claim. Medicad mapractice cases are the
most common, making up 90% of the casesin the OIA system (2,873 of 3,204). Benefits and
coverage cases represent only 2% of the system (55 of 3,204).
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During this reporting period, the percentage of medical malpractice cases was 86%, once again
somewhat down from last year when it was 89%.” However, it is dso possible that in each year the
actua number of medica ma practice clams was somewhat masked by the expanding percentage of
“unknown dams’ — 6% in 2001, and 9% in 2002. Thisissue should be clarified in the coming year.
One of the gtatutes enacted in 2002 requires posting on the internet of the number and type of clams
received’®, and as a consequence, the OIA has set in place new procedures which will help to identify
the nature of claims sent to it even when the demand does not make that clear. We will report on this
trend in the next annua report.

The following charts show the types of clamsreceived a the OIA for both the total period of
time and for 2002 done:

Sin the year 2001, 89% (816 of 916 cases)) In the year 2002, 86% (853 or 998 cases))

76cal. Code of Civ. Proc. § 1281.96.
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Types of Cases - Received in 2002

(998 Cases)

86.0%

0.4%

9.1%

2.0%

Medical Malpractice (853)
Other Torts (12)

Premises Liability (15)
Benefits Disputes (22)
Unknown (92)

Lien (4)

Types of Cases - Total Received

(3,204 Cases)

89.7%

0.1%
5.7%

1.7%
1.6%
1.2%

Medical Malpractice (2,873)
Other Torts (39)

Premises Liability (51)
Benefits Disputes (55)
Unknown (182)

Lien (4)
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C. Claimants With and Without Attorneys (“ Pro Pers’)

In 75% of thetotal cases administered by the OIA, the claimants are represented by counsel
(2,392 of 3,204). In the 25% of cases remaining, the claimants are representing themselves or acting in
pro per. In 2002, there were 23% of the cases in our system where claimants were representing
themselves (225 of 998).

Claimants With or Without Attorneys
(3,204 Cases)

75%

Cases With Attorneys (2,392)
Cases Without Attorneys (811)

25%

D. Number of CasesInvolving Fee Waiver Applicants

As of December 31, 2002, 335 claimants have requested applications for fee waivers from the
OIA. Two hundred and forty five (245) gpplications have been completed and
returned. 7 The OIA has granted waiversin 226 cases, and denied themin 15 cases.”® Three of the
fifteen denied gpplicants subsequently failed to pay their filing fees and had their cases closed as

70t the total number of claimants who asked for fee waiver applications and did not return them, only
fifteen have subsequently left the system as cases abandoned for non-payment of the fee. Four of these cases
occurred in 2002. Exactly what these numbers are is somewhat confused. We know how many applications we have
been asked for, and we know how many are returned completed. However, people obtain copies from other places.

83ee Exhibit C, Rule 13, for information about fee waiver applications and Exhibit | for the fee waiver forms
and instructions.
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oncein 2002. Of these four, the OIA granted two and denied two. A copy of the fee waiver
information sheet and application are attached as Exhibit |. The gpplication isidentica to the one used
in the Cdifornia courts.

During 2002, 65 claimants requested fee waiver gpplications, al of which were completed and
returned. In 2002, 65 gpplications were granted and three were denied. There were three pending at
the beginning of the year. Kaiser objected to the grant of one gpplication. Thisis only the second year
that Kaiser has objected to fee waivers.

Thisyear Cdifornia has enacted a new statute which requires the waiver of organizationd filing
and adminidrative fees (but not the cost of the arbitrator) if the claimant completes a sworn statement
that hisgher family income is less than three times the federal poverty guiddine.”® The statute mandates
placement of this provison in the rules and in the initid communication with the cdamant. The OIA has
complied with this requirement.2® The revised form appears as part of Exhibit |. We began to
digtribute it on January 1, 2003.

E. Number of Cases Where PartiesUsethe OIA List of Arbitratorsor Chooseto
Jointly Select a Neutral Arbitrator

Under the Rules, parties can ether jointly select a neutra arbitrator or use the list of possble
arbitrators provided by the OIA to strike and rank names. 1n 69% of the total cases where parties
have selected a neutrd, they used the list (1,834 of 2,642 cases). In 31% of the cases, they made a
joint selection (805 of 2,642 cases). Of the 805 joint selections, 531 of the cases (about 66%) chose a
neutral who was aso on the OIA pand athough not necessarily on the list received by the sdlecting

parties8!

During 2002, parties used the list 73% of the time to make the selection of arbitrator (584 of
804 cases). The use of thelist is up dightly from 2001, when it stood at 70%. This year, in the 27% of
the cases where the parties used joint selection (220 of 804), nearly two thirds of the arbitrators they
chose were members of the OIA pand (141 of 220). We believe that the high use of OIA lists
indicates confidence in the qudity of the pool, as does the steady joint selection of neutras who are
aready members of our pool.

Scal. Code of Civ. Proc. §1284.3.
80506 Exhibit C, amended Rule 13, and revised form in Exhibit |.

81To date, three neutrals have been chosen by the courts, none of them in 2002.
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F. Maintaining the Case Timetable

Through its software, the Ol A tracks whether the key events set out in the Rules — service of
the arbitrator’ s disclosure statement, the arbitration management conference, the mandatory settlement
meseting, and the hearing — occur on time. The OIA’s gpproach for monitoring compliance is
summarized here.

If arbitratorsfail to notify usthat a key event has taken place by its deadline, the OIA contacts
them by phone, fax or email and asks for confirmation that it has occurred. In most cases, it has and
arbitrators confirm in writing. When it has not it is rgpidly scheduled. 1n some cases, the OIA has sent
a second letter and/or made a phone cal asking for confirmation. The second letter and/or phone call
warns arbitrators thet, if they do not provide confirmation that the event took place, the OIA will
remove thair names from its panel until confirmation is received.

In afew cases, neutra arbitrators have not responded to a second communication. In those
cases, the OIA removes the neutrd arbitrators names from its panel until they provide the required
confirmation. This has occurred atotal of 25 timesin four years. In the complications that surrounded
the implementation of the Ethics Standards this past year, this reviewing and confirming task became a
very time consuming and serious one. At one point in 2002, the OIA suspended an entire organization
which supplies arbitrators and dl of itsindividua neutras for a period of weeks because the
organization was failing to meet the time lines and other requirements of the Ethics Standards and of the
OIA Rules. However, the organization's neutrals were restored to the OIA panel early in 2003 when
the organization was able to get its procedures into conformity.

1. Neutral Arbitrator’s Disclosure Statement

Once neutrd arbitrators have been sdlected, they must make written disclosures to the parties
within ten days® The OIA Rulesrequire that this office be served with a copy of these disclosures and
has dways monitored them for timeliness. Since itsinception, Sx neutrals have been suspended from
our pand for failure to serve timely disclosures, two of them in 2002.83

However, in 2002, for the first time, a portion of the content of the disclosures became an OIA
concern. The Ethics Standards greetly expand the number of matters which have to be disclosed.
Furthermore, Standard 10(b) of the 2002 Standards required that if an arbitrator intended to entertain
offers of additiona work from parties or attorneys before him/her in an earlier case, the neutra had to
give natice of that intention in the initid disclosures madein alater case. If the neutra did not make the
disclosure, s’he was barred from accepting additiona work from a party or an attorney for the

825ee Cal. Code of Civ. Proc. §1281.9 and Exhibit C, Rule 20.

8?’Fi ve have since been re-instated.
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pendency of that case. The Standard gppeared to require that this disclosure be made in the initid ten
days. If omitted, it gppeared to bar the neutra from accepting any further work. All of our cases have
one repesting party, Kaiser. Our panel has nearly 300 arbitratorsin it, but we handle nearly a thousand
casesayear. If any dgnificant number of arbitrators smply forgot to make the Standard 10(b)
statement within the ten day period, our pool could have been decimated. We therefore spent a great
ded of timein May and June warning our panelists of the requirement. In June, we began reviewing al
disclosure statements for its presence. Where we received service within the ten day period and the
10(b) statement was missing, we contacted neutrals or their staff, asked if it was a ddliberate omission,
and where it was not, asked them to re-serve immediatdy. Notwithstanding this review on our part,
we lost the services of 24 neutrals for some part of 2002 through the operation of Standard 10(b).

That was round one of former Standard 10.

In the cases where a neutra had given the Standard 10(b) statement initidly, and was then
offered another Kaiser case, Standard 10(d) then came into effect.3* The neutra then had five daysto
give notice to the partiesin any previous case(s) that 'he had been offered such work and give the
partiesin the earlier case saven daysin which to object. This notice had to be given in writing to every
party in every previous case where Kaiser or an attorney was repeeting.  The two time periods were
a0 extended by the statutory additiond time for mailing so that time elgpsed for this one step could be
22 days. Many of our neutrals had more than one Kaiser case open a agiventime. The OIA supplied
the neutrals with names of the OIA cases where the Standard 10(d) notices were required and tracked
both the time periods and the objections on a case by case basis. When a neutrd faled to serve a
10(b) notice timely or an objection was received, the OIA immediately contacted the next neutra
selected s0 asto minimize theloss of time. It was aways possible that the next selectee would dso
have to serve Standard 10(d) notices.

This procedure is what accounts for the greatly dowed timesin getting arbitrators into place
reflected in the numbers reported above at Section IV.A, pages 20 to 27 and thetableon page . As
aready noted, the Judicia Council amended the Ethics Standards to remove Standard 10(d) in
December 2002. This should be the first and last time that we report on it.

2. Arbitration Management Conference

The Rules formerly required the parties to have an arbitration management conference
(“AMC”) within 45 days of the neutra arbitrator’s selection. In December 2002, the OIA amended
the Rules to enlarge the time period to 60 days since neutrals were reluctant to contact parties in order
to schedule this event during the period when disqudification was possible. They preferred to walit to
caendar it until it was clear that they would be the arbitrator.

8 These provisions applied only from July 1, 2002 through December 31, 2002.

33



The neutrd returns the AMC form to the OIA within five days after the conference. The
schedule set forth there controls dates for the rest of the case and alows the OIA to see that the case
has been scheduled for completion within the time alowed by the Rules, usudly eighteen months.
Receipt of the form is therefore important. Eight neutrals have been suspended for failure to return an
AMC form. Six have been re-ingtated. Four of them were suspended in 2002; two have been re-
instated.

3. Mandatory Settlement Meeting

The parties hold a mandatory settlement meeting (“MSM™) within six months of the AMC.#
Conggtent with the Blue Ribbon Pandl recommendeation, the Rules sate that the neutral arbitrator is not
present a this meeting. The OIA provides the parties with an MSM form to fill out and return, Sating
that the meeting took place and itsresult. We have received notice from the partiesin 1,004 cases that
they have hedd an MSM. We received notice in 357 of these casesin 2002. On the other hand, in 440
cases neither party returned the MSM form to the OIA despite repested requests. The MSM form
was duein 184 of these cases during 2002.%

4, Hearing

The neutrd arbitrator is responsible for ensuring that the hearing occurs and an award is served
within the time limits st out in the Rules. For dmost dl cases, this means that the OIA
must receive the awvard no later than eighteen months after it received the demand and the filing fee®’
We suspended two neutras for failure to submit atimely award, both of them in 2002,

G. Status of Open Cases Currently Administered by the OlA
As of December 31, 2002, the OIA was administering 912 open cases. 1n 40 of these cases,

the OIA was waiting for the payment of the filing fee or submission of pgperwork which would waive
it8 1n 146 cases, the parties were in the process of sdlecting a neutral arbitrator. In 726 cases, the

85Exhibit C, Rule 26.

88T he settlement conferenceis supposed to be conducted without the appointed neutral and in aform
agreed to by the parties. There are problems surrounding this, most notably that the OIA has no real way to track
whether the event has occurred except for receiving the forms from the parties, which as the report notes, we often

do not. We have no power to compel them to report.
87Exceptions to the 18 month rule are discussed below in section 1V.J pp 41-43.
BEtfective January 1, 2003, claimants may either fill out afee waiver application or a statement that their

income is less than 300% of the federal poverty guidelines. However, on December 31, 2002, only the fee waiver
option was available. See Exhibit |; Report at 1V.D pp. 30-31and Exhibit C, Rule 12.
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the parties had held the mandatory settlement meeting. In four cases, the hearing had been held
but the OIA had not yet been served with the decision. There were 2,292 closed cases. The
following graph illustrates the status of open cases:

Status of Open Cases at OIA
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The number of open cases at year end continues to grow. At the end of 2002, there were
912 open cases, 89% of which were mandatory (812). At the end of 2001, there were 766, with
72% mandatory (551). At the end of 2000, there were 617, only 16% of which were mandatory

(200).
H. Number of Cases Resolved and Types of Resolutions

Under the Rules, most cases must be completed within eighteen months of the OIA
receiving them.#® The OIA has been acoepting claims for 45 months. During our existence thus
far, 72% of al our cases have closed (2,292 of 3,204).% Thisis an increase from December
2001, when 65% of our cases had closed. Inal OIA closed cases, only six have not closed

89Expedited, complex and extraordinary cases may be resolved in more or less than eighteen months. See
Rules 24 and 33. Those cases are discussed in this report at section 1V.J, pp. 41-42.

90847 cases closed in 2002

35



cases had cosed. Indl OIA closed cases, only six have not closed within the time alowed by the
Rules. Three occurred in 2002. They were between one and three days late.™*

The following sub-sections discuss the various ways in which cases have been resolved, the
length of time it took to close them based upon category, and the reasons for closure when the case
was closed by summary judgment. The chart on page 41 shows the length of time, again by manner of
closure.*?

The average amount of time for a case to close increased somewhat in 2002 to 273 days, or
about 9 months. 1n the third annual report, closed cases averaged 259 days, or about 8.6 months.
When the year 2002 is considered done, the average was 296 days, in the year 2001 it was 281 days.
Such an increase is to be expected in a system as young asthisone. Easier cases or those with less
contentious parties settled early. Asthe system becomes fully mandatory, asit nearly is now (89% of
cases now open), the period to close a case should firgt lengthen and then stabilize,

We dso noted last year that the Ethics Standards implemented during 2002 for the firgt time
alowed for disgudification late in a case in away not possble under previoudy applicable law. That is
because arbitrators must now make continuing disclosures and each time they do, the opportunity to
disqudify reopens. When an arbitrator is disqudified late in a case, thereis adigtinct possibility thet the
case may last longer than it would have done had the first neutral remained. The Standards are only
gpplicable to cases where the neutral was appointed after
Jduly 1, 2002. So we have not yet had time to see whether thiswill occur. However, so far so good.
As noted above, the number of disqudifications actualy fell in 2002.

i 2001, the OIA had a case which was seven months late (220 days). This remains our most tardy case.
The delay was caused by the withdrawal of the arbitrator only days before the scheduled hearing and the eighteen
month deadline. See Third Annua Report at page 27, note 61.

There are twenty cases that have been closed either because the claimant died or the case was

consolidated with another one. Asthey represent less than one percent of the total of all closed cases, they are not
further discussed in this section.
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Manner in Which Cases Have Been Closed
(2,292 Cases)
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1. Settlements —44% of Closures

At the end of 2002, 44% of the OIA’s cases had settled (1,017 of 2,292). The average
time to settlement was 271 days, or nine months. The median was 262 days, the mode was 231
days. Therange was 4 to 986 days. In 91 settled cases, the clamant wasin pro per.

During 2002, 381 of 847 cases settled, which represents 45% of the cases closed during
the year. The average time to settlement was 300 days, or about ten months. The median was
288; the mode was 363 and the range was 17 to 986 days.*® In 24 settled cases, the claimant
wasin pro per.

2. Withdrawn Cases—22% of Closures

The OIA has received notice that 493 out of 2,292 claimants have withdrawn their
cdams. In 205 of these cases, the clamant wasin pro per. Withdrawals take place for many
reasons, but the OIA has only anecdota information on this point. We use this classfication
when a clamant writes us aletter withdrawing the claim, or when we receive a dismissal without
prgudice. When we receive adismissal with prgudice, we cal the parties to ask whether the
case was “withdrawn” meaning voluntarily dismissed or “settled” and enter the closure
accordingly. About 22% of closed cases have been withdrawn.

93 The case that took 986 days had been designated complex by the arbitrator and also received a Rule 28
extension for complicated discovery.
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The average time to withdrawa of a claim after the case entered the OIA system is 203 days
for dl cases. The median is 176 days. Themodeis 112 days, and the range is 3 to 1,036 days.

During 2002, about 23% of closed cases were withdrawn (197 of 847). The averagetimeto
withdrawal of aclam was 222 days. The median was 193 days. The mode was 120 days, and the
range was from 3 to 1,036 days.

3. Dismissed and Abandoned Cases— 7% of Closures

Neutrals have dismissed 71 of 2,292 cases, or about 3%, often for claimant’ s repeated failure
to respond to hearing notices or otherwise to conform to the Rules or the applicable statutes. 1n 39 of
the 71 cases, clamantswerein pro per. Eighty-one (81) of the 2,292 closed cases, or 4% of closed
cases, were deemed abandoned for claimant’ s failure to pay the filing fee of $150 or obtain afee
waiver. Clamantsin 50 of the abandoned cases werein pro per.

In 2002, neutral arbitrators dismissed 27 of the 847 cases closed in that year, about 3%.
Eleven of these were pro per cases. Twenty-nine of 847 closed cases, about three percent, were
deemed abandoned for claimant’ s falure to pay the filing fee or obtain feewaiver. Clamantsin 14 of
the 29 caseswerein pro per.

4, Summary Judgment — 12% of Closures

Twelve percent of al the OIA’s closed cases (277 of 2,292) have been decided by summary
judgment granted to the respondent. In 197 of these cases, the claimant wasin pro per.

OIA attorneys have tracked the reasons given by the neutrdsin their written decisonsfor the
grant of summary judgment. Of the total, 108 or 39% have been granted because clamant lacked an
expert witness, arequirement in a Cdiforniamedicd mapractice casein nearly dl ingances. Another
86 or 31% were granted because clamant filed no opposition. In 23 cases (8%), summary judgment
was granted because the case was beyond the statute of limitations. 1n 18 cases (6%), the claimant
failed to show causation. 1n 40 cases (14%), the neutral held that there was no triable issue of fact
without stating a pecific reason.

In the year 2002, the summary judgment results are Smilar to the totd figures. Eleven percent
of cases were closed by summary judgment (93 of 847). In 63 cases, clamants werein pro per.

%Before claimants are excluded from this system for not paying the filing fee, they receive four notices from
our office and are offered the opportunity to apply for fee waivers. Those excluded have either refused to apply or
have failed to qualify. Thefeeisauniform $150 irrespective of how many claimants there may be in asingle case.
Thisislower than court filing fees except for small claims court. If a Kaiser member’s claim is below the small claims
ceiling amount of $5,000, the member is free to go there. Both the OIA and Kaiser inform these claimants of their right
to go to Small Claims Court.
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Twenty-four summary judgments (26%) were granted because the claimant did not have an expert
witness. Thirty five (38%) were granted because no opposition wasfiled. Six (6%) were granted
because the case was beyond the statute of limitations. Six (6%) were granted because causation was
not shown. One was granted on the basis of waiver or release. And 21 or 23% were granted because
clamant failed to show aftriable issue of fact without stating a specific reason.

All of these are common reasons for the grant of summary judgment in the courts. Itisaso
important to note that this arbitration system, like mogt, has no equivaent to the court system’s
demurrer or motion to dismiss where acase is closed very shortly after it isfirst filed because,
condrued in dl ways favorable to plaintiff, it failsto state clam for recovery. Sincethereisno
complaint filed in Kaiser arbitration, there is no opportunity to moveto dismiss. A casefiled beyond
the statute of limitations, for example, can be closed through a mation to dismissin the court system. In
arbitration, clams with such defects must be dedlt with through summary judgment.

Asfor timing, for total cases the average number of daysto closure of a case by summary
judgment was 286 days. The median was 271 days. The mode was 153. The range was 77 to 769
days. For the year 2002, the average number of days to grant of summary judgment was 280 days.
The median was 271 days. The mode was 286 days. The range was 108 to 533 days.

5. Cases Decided After Hearing — 15% of Closures

About 15% of al cases (350 of 2,292) have proceeded through afull hearing to an award.
Judgment was for Kaiser in 212 of these cases, or 61%. In 58 of these cases, the clamant wasin pro
per. The clamant prevailed in 39% percent of the cases decided by hearing (138 of 350). In nine of
these cases, the clamant wasin pro per.

The 350 awards were decided by 176 different neutral arbitrators. Ninety-one of the
arbitrators made a single award, while 42 decided only two. Forty-three different arbitrators decided
the remaining 175 cases with arange of three to ten cases each over the period of 45 months that the
OIA hasbeen in operation.

In the cases that have gone to hearing thusfar in at the OIA, it has taken an average of 345
days from the time the case entered the system until the end of the hearing. The Cdlifornia Supreme
Court in Engalla noted that under the old Kaiser system, the hearing did not begin until 863 days, on
average, after a case entered the system. The Court noted as wdll that thereafter the hearing was often
conducted over alengthy period with the taking of evidence being interrupted by lengthy periods. OIA
hearings are usudly held contiguoudy.® The following chart illustrates the difference between old
Kaiser and OIA hearings.

95See Exhibit B, Recommendation 6 and status report.
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The 350 total casesthat have proceeded to a hearing thus far averaged 357 days from
the time they entered the OIA to closure. That's about ayear. The medianis 334 days. The
mode is 288 days. Therangeis 39 to 1,181 days.

In 2002, there were 119 cases decided by hearing. That's about 14% of the closed
cases (119 of 847). About 57% of these cases were decided in favor of Kaiser (68 of 119). In
14 of these cases, the clamant wasin pro per. In 43% of these cases, clamant prevailed (51 of
119); in four of these cases, the claimant wasin pro per. The 119 cases decided by hearing in
2002 averaged 410 daysto closure. The median was 370 days. The mode was 264 days. The
range was 128 to 1,181 days.

6. The Average Timeto Closure of All OIA Cases

All closed cases a the OIA average 273 daysto closure, or aout nine months. The
median is 264 days. The modeis 274 days. Therangeis3to 1,181 days.®

%The case which took 1,181 days to close was denominated “ extraordinary” and is described at section V.
J.3below. Thelongest regular case which went to hearing took 1,126 daysto close. It first obtained a Rule 28
extension to reopen discovery close to the hearing date. The neutral withdrew shortly afterward because of illness.

A new neutral granted a second Rule 28 extension because claimant wasill and under treatment.
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Average Days to Closure of Cases by Manner of Disposition
(2,140 Cases)

0 50 100 150 200 250 300 350 400

|:| Decided After Hearing - 357 Days |:| Summary Judgment - 286 Days
|:| Settled - 271 Days . Dismissed - 289 Days

. Withdrawn - 203 Days Overall Average - 273 Days

During 2002, dl closed cases averaged 296 days to completion or about ten months.
The median was 281 days. The mode was 274 days. The range was from 3 to 1,181 days.

l. Amounts of Awards — See Exhibit J
Of the 350 cases that have gone to hearing, there have been 138 awards to claimants,
which is 39% of such cases. One was in the amount of $5.6 million. The average amount of an

award was $277,000. The median was $96,000. The mode was $175,000. The range was
$500 to $5.6 million,

During 2002, of the 119 cases that have gone to hearing, there have been 51 awards to
clamants, or 43% of awards. The average amount of an award to a claimant was $399,000.
The median was $168,000. The mode was $30,000. The range was from $500 to $3.8 million.

A lig of dl awardsin chronologica order is atached as Exhibit J.

J. Number of Cases Using Special Procedures

The Rulesinclude provisons for cases which need to be expedited, that is, resolved in
less time than eighteen months. Grounds for expedition include aclamant’ sillness or condition
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medical doubt of surviva, aclaimant’s need for adrug or medica procedure, or other good cause.®’
The Rules dso include provisons for cases which need more than eighteen months to resolution. They
are called complex and extraordinary cases. Complex cases need 24 to 30 months for resolution,
while extraordinary cases are those that need more than 30 months for resolution.®® This section
discusses those cases.

1 Expedited Procedures

A totd of 42 clamants have requested that their cases be resolved in less than the standard
eighteen months, and 31 have received such status.® The OIA received 34 of those requests from
clamants before a neutra was sdlected in the case. In such cases, under Rule 34, the OIA makes the
decison. The OIA granted 26 and denied eight without prejudice to the claimant’ s ability to raise the
matter again before the neutral arbitrator. Kaiser objected to seven of the requests for expedited
gatus. The OIA granted five and denied two of the requests to which Kaiser objected. Neutra
arbitrators have received eight such requests and have granted seven and denied one. One of the
requests granted by a neutral had previously been denied by the OIA.

During 2002, nine claimants requested expedited procedures, eight from the OIA and one from
aneutra arbitrator. The OIA granted seven and denied one without prgudice. Of the nine requests,
Kaiser objected to one. The OIA granted that one. One neutra arbitrator received and granted one
such request. The request had not previously been made to the OIA.

The 31 expedited casesin the OIA system thus far are one percent of the total case load (31 of
3,011). Two remained open at the end of 2002. One expedited case closed in 20 days, through
Settlement. Another closed after ahearing, in 39 days with judgment for respondent. All closed
expedited cases have been decided within the time period set for the case. Those which remain open
appear to be on schedule for atimely finish. The average length of time in which they have been
decided is 149 days, or five months. The median has been 117 days. The mode has been 104 days.
The range has been 20 to 476 days.

In 2002, the average number of days that an expedited case remained open was 101 days, or a
bit over three months. The median was 86 days. The range was 41 to 217 days.

As noted previoudy, 55 cases at the OIA involve benefits and coverage issues, about 2% of
the casdload. When this category of the rules was created, the thinking was that many expedited cases

9Exhibit C, Rules 33-36 (expedited cases).
Bexhibit C, Rule 24(b) (complex cases), and Rule 24(c) (extraordinary cases.)

9 Two more were granted expedited status but returned to regular status when the claimant died.
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would involve benefits and coverage issues, particularly those where claimants were seeking a particular
treatment or procedure. However, only two such cases have ever been expedited. Both closed in
2001 in three to four months. There were none so designated in 2002.

2. Complex Procedures

Neutrd arbitrators have notified the Ol A in 54 cases that they have designated the cases as
complex and therefore that they would be resolved in 24 to 30 months. Thirty were so designated in
2001. Only fourteen were designated complex in 2002. The designation does not have to occur &t the
beginning of a case but may be made as the case proceeds and the parties get a better sense of the
information that may be required. The parties and the neutrd arbitrator must inform the OIA if acase
has been designated as complex. Forty-one complex cases have closed, eighteen of them in 2002.
The average length of time for complex matters to close thus far is 632 days, about 21 months. The
median is 617 days. The modeis679 days. Therangeisfrom 228 to 1,036 days.

Twenty four cases have been designated as complex because of complex medical
issues; eighteen have been so designated because of complex discovery. Nine have been designated as
complex by dtipulation of the parties, and three have been designated by order of the neutral. Complex
medica issuesinclude cases where multiple liability issues exit, or the nature or amount of damagesis
difficult to ascertain. Complex discovery includes cases involving large document productions, many
depogitions, or extensive travel to complete discovery.

3. Extraordinary Procedures

The OIA has notice that three cases have been designated as extraordinary and therefore will
take more than 30 months for resolution. Two were so designated in 2001, and one was so designated
in 2002. One such case has closed. It took 1,181 days, or 39 months. It involved a claimant who
was undergoing diagnostic testing for both nature of injury and extent of damage. Expert witnesses
were not able to formulate opinions until shortly before the case closed.

4, Rule 28 Postponements Extending Case L ength

Through December 31, 2002, the neutra arbitrators had made Rule 28 determinations of
“extraordinary circumstances’ in atotal of 110 cases and extended these cases beyond their month
limit2® Forty-three such rulings were made in 2001. Fifty-five were madein 2002.1%* Of the total
110 cases, 72 remain open, and 38 are closed. The average time to closure for cases so extended

100y, 2002, Rule 28 was amended to state explicitly, “Failure of the partiesto prepare for a scheduled hearing
or to keep the hearing dates free from other commitments does not constitute extraordinary circumstances.”

101Of these 55 cases, 35 were open at the end of 2002, and 20 were closed.
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under Rule 28 is 639 days, about 21 months. The median is604 days. The mode is 476 days, and the
rangeis 292 to 1,126 days.

In the past, when neutral arbitrators granted a Rule 28 postponement they did not have to
explain the circumstances that gaveriseto it. However, in July 2002, the rule was amended to require
awritten order which states the reason and is served on the OlA. Through this mechanism we hope to
have more information about this process in the future. Anecdotally, we know that in the past Rule 28
extensions have been granted because of the death of a neutrd arbitrator, the death of a party, and
hedlth problems of aparty or an atorney. They have aso been granted pending the outcome of pardld
actions which were in the courts.

K. Number of Casesin Which Claimants Have Elected to Proceed with a Single
Arbitrator

The Blue Ribbon Pand Report recommended that Kaiser pay the neutrd arbitrator’ s fees and
expenses when a claim proceeds with a single neutra arbitrator.X% The pand madethis
recommendation both to lower the cost of arbitration to the claimant and because it questioned whether
the value added by party arbitrators justified their expense and the additiona delay of obtaining and
scheduling two more participantsin the arbitration process.!® Such delay and rescheduling lengthens
cases and raises cogtsfor al parties. In theinterest of increased speed and lowered expense, the Pandl
suggested that the system create incentives for cases to proceed with one neutral arbitrator.2%

This recommendation must be baanced with a Cdifornia statute which gives partiesin cases
where the claimed damages exceed $200,000 a statutory right to proceed with three arbitrators, one
neutra arbitrator and two party arbitrators.’® In our system, Rules 14 and 15 try to strike this balance
and give the incentive urged by the Pand. Kaiser will pay the full cost of the neutra arbitrator if the
clamant will waive the gatutory right to a party arbitrator as well as waiving any court chalengeto the
arbitrator on the basis that Kaiser’s paid him/her. If both Kaiser and the clamant waive, the case
proceeds with asingle neutra arbitrator. Thusfar, in al our cases where clamant has waived, Kaiser
has also waived. However, even if Kaiser eected not to waive, the claimant would only have to pay
higher own party arbitrator. The full cost of the neutrd arbitrator would be paid by Kaiser, if the
claimant eected to have Kaiser do 0.

102Blue Ribbon Panel Report at 41-42, Exhibit B a Recommendation 27.
103 ;

Blue Ribbon Panel Report at 42.
104, ;

Blue Ribbon Panel Report at 42.

1%5California Health & Safety Code §1373.19.



There are dso cases where clamants eect to pay their hdf of the neutra’ s cost but proceed
with asingle arbitrator.

At this point, it appears that few party arbitrators are being used in our system. In only 27
cases of the 350 (about 8%) in which we have received an award after hearing, have party arbitrators
aso sgned theaward. That means that the remaining 323 cases were decided by asingle arbitrator.

We presently have only 25 cases of the 912 now open in which at least one party has
designated party arbitrators. 1n only seven have both sdes designated party arbitrators.

L. Casesin Which Claimants Have Elected to Have Kaiser Pay the Feesand
Expenses of the Neutral Arbitrator

As noted in the previous section, the Blue Ribbon Pand recommended that all cases be heard
by asingle neutra arbitrator. While members with claims under $200,000 do not have a Satutory right
to apand of three, they have always had the opportunity to request one. Therefore the OIA Rulesin
implementing the Blue Ribbon Pand’ s recommendation, dso contain provisons to shift the cost of the
full payment to Kaiser for those lesser claims. The procedures are smple and voluntary and rely
entirdly on the daimant’ s dection.’® For dlaims under $200,000, the cdlaimant must waive hisher right
to subsequently attack the award in court on the sole basis that Kaiser paid the neutra arbitrator. For
clams over $200,000, the claimant must waive that right and the atutory right to a party arbitrator.
The execution of these two waivers transfers the fees and expenses of the neutra arbitrator to Kaiser.

Of total casesat the OIA, 1,300 cases of 3,011 or 43% have executed the waivers that
transfer the payment of the neutral to Kaiser. In 314 of these cases (about 24%) the claimant was a
pro per. In 2002, 407 cases elected to have Kaiser pay the neutra’sfees. In 78 of the 2002 cases
(about 19%), the claimant wasin pro per.

However, 43% isafloor rather than acelling. Kaiser may be paying in more cases. Many
cases tle or are withdrawn early before there is much activity by the neutral. Therefore, claimants
may never have found it necessary to file the waivers either because little or no expense was incurred or
because the cogt was transferred by the settlement agreement. In the future, the OIA will have more
information on this point. A staute first effective in 2003 requires that provider organizations report
both how much arbitrators are paid in a given arbitration and how the payment is alocated between the
parties’® The OIA will pogt this information on the web aswell asincluding it in future annua reports.

106506 Exhibit C, Rules 14 and 15.

1074, Code Civ Pro. §1281.96
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M. Neutral Arbitrators Evaluations of the OlA System

Under Rule 48, when cases closg, the neutrd arbitrators complete questionnaires about their
experiences with the Rules and with the overdl sysem.’® The information is solicited to evaluate and
improve the system. The OIA designed this form with input and comment from Kaiser and the AAC,
and began using it during 2000. At the end of the year 2002, the form had been returned by 1,277
arbitratorsin 1,517 closed cases''? for a response rate of 84%. We received 286 substantive
responsest! during 2002 (out of 341 sent), for aresponse rate of 84%. Considering either dl of the
responses, or just the responses from 2002, the results continue to show a high degree of gpproval of,
and satisfaction with, the Rules and the OIA.

The questionnaires sent to the neutra arbitrators include three statements and ask them to Sate
whether, on ascae from 1 to 5, they agree or disagree. Asit does on the form sent to parties and their
attorneys, 5 represents the highest level of agreement.

The neutrd's averaged 4.7 in saying that the procedures set out in the Rules had worked wdll in
the specific case. The responses averaged 4.9 in saying that based on this experience they would
participate in another arbitration in the OIA system. They averaged 4.9 in saying that the OIA had
accommodated their own questions and concerns in the specific case. The median and the mode for
each of these three responses was five. In the year 2002 alone, the averages are the same or higher,
and the median and mode for each item remain five.

The questionnaires aso include two questions that ask arbitrators to check off features of the
system which worked well or poorly in the specific case. The vast mgority of those who responded
were pogitive about al areas except one, the timing of the award, which received mixed results. While
some who returned these forms left some or al of these questions blank, these are the responses of
those who did not:

108The form and an analysis of responsesis attached as Exhibit M.

1097 he actual number returned was 1,385; however 108 were blank. They are not included in the following

discussion.
HOhe total number of closed cases, 2,292, ishigher. The number in thetext is of those cases to which we

mailed questionnaire forms. The OIA does not send arbitrator questionnaires to closed cases where a neutral was

never appointed, or where the case was closed before an arbitration scheduling conference was held. This

eliminates cases that settle early or are withdrawn shortly after the arbitrator is selected. This policy took effect after

our first year of mailing them when large numbers of questionnaires were returned blank with a note from the neutral

saying s/he had never met with the parties and had nothing to say about the case.

111Twenty-'[wo were returned blank.
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The manner of aneutrad’ s gppointment was checked as working well by 936 neutrds, while
only 22 thought it needed improvement.

[In year 2002, 224 said working well; five said needed improvement.]

The early management conference was checked as working well by 989 neutrals and as
needing improvement by only 28.

[In year 2002, 235 said working well; seven said needed improvement.]

The availability of expedited procedures was checked as working well by 351 neutrals and as
needing improvement by seven.

[In year 2002, 91 said working well; two said needed improvement.]

The claimant’ s ability to have the respondent pay the cost of the neutra was checked as
working well by 475 neutrds and as needing improvement by 31.

[In year 2002, 119 said working well; nine said needed improvement.]

The system’ srules overa |l were seen as working well by 789 and as needing improvement by
28.

[In year 2002, 200 said working well; seven said needed improvement.]

The requirement that a hearing be held in eighteen months was marked as working well by 442
neutral's and as needing improvement by 28.

[In year 2002, 110 said working well; five said needed improvement.]

The avallability of complex/extraordinary procedures was marked as working well by 86
neutrals and as needing improvement by eeven.

[In year 2002, 34 said working well; three said needed improvement.]

Only one areawas controversa. The Rules formerly required that a written decison be served

on the parties and OIA within ten calendar days after ahearing. Neutra arbitrators have telephoned
the OIA about this rule and have been late in serving decisions. On this questionnaire, 93 marked
“award within ten days of hearing” as needing improvement. However, 285 marked the award within
ten days of hearing as working well. In the year 2002, 30 marked this as needing improvement and 84
marked it asworking well. That 40% request for change in this areais the same percentage seeking
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37 was amended to expand the time of service of the decision on parties and the OIA to 15
business days rather than 10 calendar days. Thetime for complex and extraordinary cases was
expanded to 30 business days.

Finally, the questionnaires asked the neutrals whether they had experienced asmilar case
in the Superior Court, and if o, whether they would rank the OIA experience as better, worse,
or about the same. Seven hundred seventy-four (774) neutrals responded that they had such
parale experience and made the comparison. Three hundred and thirteen or 40% said the OIA
experience was better. Four hundred and forty-six or 58% said it was about the same. Only
seventeen — 2% of those responding — said the OIA experience wasworse. In 2002, the
percentages are dmost identical .11

Neutrals Compare Cases at OIA & In Superior Court
(774 Reporting)
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The neutrals offered a number of suggestions for improvement in the system.
Technologicad change was high onthelist. They asked that the OIA communicate by e-mall.
We are happy to do so when the neutral has an e-mail address, and could not possibly have
accomplished as much aswe did in this year of the Ethics Standards without it. However, a
number of our neutras have told us that they do not use email. We encourage any neutra with
an e-mail address to make sure that the OIA hasit. We aso communicate with a number of
attorneys and pro pers by email. Another neutra suggested that the OIA provide the possibility

12, 2002, 168 neutrals made the comparison. Sixty-four or 38% said the Ol A process was better than

court; 102 or 60% said it was about the same. Four or about 2% said it was worse.
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mail. Ancther neutral suggested that the OIA provide the possibility of filling out required forms on its
webste. We are researching this capability for possble use in the future.

The neutrds have aso commented often that pro pers in the system need more help. These
comments should be considered againgt the background information that a quarter of the clamants are
pro pers, and 13% of our neutral arbitrations (39 of 297) have declined to hear their cases;, some have
reported that pro pers need help which the neutral cannot provide. The neutrds have suggested the
following: that an independent attorney confer with pro pers; that an ombudsperson exist for pro pers,
that pro pers should be provided with an advocate, perhaps alaw student; that perhaps pro pers could
be given away to survive summary judgment; that pro pers should automaticaly be provided with a
copy of the rlevant medica records, and that pro pers generdly need a better way of understanding
what is happening in arbitration.

V. THE ROLE OF THE ARBITRATION OVERSIGHT BOARD (AOB)
A. Member ship

Aswe reported last year, in April 2001, Kaiser announced the formation of a new oversght
board for the arbitration system with its members. The Arbitration Oversight Board (AOB) replaced
the earlier Arbitration Advisory Committee which had served for over two years. The AOB is chaired
by David Werdegar, M.D. Dr. Wedergar is the former director of Cdifornia s Office of Statewide
Hedth Planning and Development and is Professor of Family and Community Medicine, Emeritus, at
the Univerdty of Cdifornia, San Francisco, School of Medicine. The Vice-Chair of the AOB is
Cornelius Hopper, M.D., Vice Presdent for Hedth Affairs, Emeritus, of the University of Cdifornia
Sysem.

The membership of the AOB isadigtinguished one. There are deven board members, besides
the two officers. All were origindly chosen by Dr. Werdegar, after consultation with others. They
represent various stakeholders in the system, such as members, doctors, nurses, employers and
lawvyers. There are dso outstanding public members. No more than four of the complete board of
thirteen may be Kaiser affiliated. All will serve staggered terms. They are, in dphabetical order:

Terry Bream, R.N., M.N. Administrator, Department of Clinical
Services, Southern Cdifornia Permanente Group. Pasadena.
(Formerly served on the AAC).

Lark Galloway-Gilliam, MPA, Executive Director, Community
Hedth Councils, Inc., Los Angeles.

Tessie Guillermo, Presdent and CEO, Community Technology
Foundation of Cdifornia, San Francisco.
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Dan Hedlin, former Director of Employee Benefits at Boeing,
Murrieta. (Formerly served on the AAC).

Mary Patricia Hough, medica mdpractice atorney representing
plaintiffs, San Francisco.

BruceR. Merl, M.D., Director of The Permanente Medical-
Legd/Risk Management/Patient Safety Group, Oakland.

Rosemary Manchester, MBA, amember of Kaiser for many years.
Sheisavolunteer counsglor with HICAP, the Hedlth Insurance and
Counseling Program, which does Medicare counsding. Sebastopal.

Kenneth Pivo, medica mapractice atorney representing respondents,
practicing in Irvine. (Formerly served on the AAC).

Honor able Cruz Reynoso, Professor of Law, King Hall School of
Law, Universty of Cdifornia, Davis, and former Cdifornia Supreme
Court Justice. Davis.

Charles Sabatino, Vice-President, Claims, Kaiser Foundation Hedlth
Plan, Oakland.

Honor able Linda Sanchez-Valentine, Member of the United States
House of Representatives, formerly Executive Secretary-Treasurer,
Orange County Labor Council. Santa Ana.

Assignment of the Ol A Contract

In June 2002, the contract between Kaiser and Sharon Lybeck Hartmann, under which the
OIA was created and has since operated, was assigned to the AOB, with the consent of both parties.
A separate trust was dso established and fully funded by Kaiser providing the source of the money with
which the AOB can meet the contractua obligationsto the OIA for payment. Simultaneoudy, the OIA
Rules were modified to transfer to the AOB the find authority to make changesin them.'® That find
rule-making power was formerly held by the Independent Administrator, dthough it was dways to be
exercised in consultation with Kaiser and the AOB. However, since the AOB now exisisas an
oversight group independent of Kaiser, it seemed proper for the find power to rest with it. The

3eyhibit C, Rule 50.
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conaultation provisons for rule making remain. The basis on which the Rules may be changed by the
AOB is carefully defined in the fina version of the group’s by-laws which are atached to this report.*4

The AOB takesan activerole. It meets at least quarterly to review operation of the OIA and
receive reports from OIA daff. It aso discusses with the OIA staff problems and chdlenges for the
system, overdl policy and gods. Officers of the AOB arein regular contact with the OIA by e-mall
and by telephone. For example, AOB officers read and commented upon advance drafts of the OIA’s
comments to the Judicial Council on the Ethics Standards before those comments were submitted this
past year. Both Hartmann and Dr. Werdergar appeared before the legidature in March 2002 as
invited committee witnesses to present neutral testimony about the operation of the OIA systemto a
joint hearing of the Assembly Hedlth and Judiciary Committees held to consider mandatory arbitration
of hedth care disputes. After this hearing, the Assembly Judiciary Committee produced the package
of legidation that made itsway into law this past year. AOB officers Doctors Werdegar and Hopper
have both vigted the OIA for day long periods, met with dl of its staff and observed its operations. All
members of the AOB are welcome to vist at any time and al have been invited to do so.

The AOB dso reviews the draft annua report and comments upon it with particular reference
to how well the OIA is achieving the gods formulated by the Blue Ribbon Pand, whichis, in effect, its
misson statement. Exhibit P isthe AOB Review of thisReport. Last year, it noted that the Ethics
Standards would soon be arriving, and stated that it would be working closdly with the OIA to assure
that the Rules and OI A operations were in conformity with the code.!® The AOB was busy this year
working with the OIA on those needed changes and the others prompted by legidative action.
Significant portions of this report reduce to writing the ora reports that the OIA staff have been making
to the AOB in the course of the year about the interaction between the Ethics Standards, proposed
legidation and the Ol A Rules.

Last year initsletter of comment on the Third Annua Report, the AOB said:

The body of information provided by the OIA reports provides
stimulus for future Board deliberations: What are the best bench marks for
following trendsin the arbitration system? What further evaluations of the
system are necessary? Would surveys of health plan users be useful? Can the
system be improved in terms of language accessibility? Can “pre-arbitration”
procedures be enhanced? Would modifications of procedures or approaches to
arbitration be useful for pro per cases? These and other pertinent questions
arising in the course of discussion of the OIA report will be matters for future
Board consideration.

Asthis report makes clear, al those issues remain relevant.

H4see Exhibit K, sections 2.1(f) and 2.3(f).

H5Third Annual Report, Exhibit N at 168-170.
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C. Selection of New I ndependent Administrator

In March 2002, Sharon Lybeck Hartmann aso gave notice to the AOB and to Kaiser that she
planned to retire and, as a consequence, did not wish to renew her contract to act as |ndependent
Adminigtrator when it expired on March 28, 2003. Hartmann gave ayear’ s notice so that there would
be ample time to select another Independent Adminisirator.

After congderation, the AOB decided upon Sharon Oxborough, a Cdifornia atorney, who has
been Of Counsd with the Hartmann firm since 1994.  She drafted and was one of the negotiators of
the origind Rules and forms used by the OlA. She has consulted on issues throughout the existence of
the OIA, and in 2001 she acted as Director of the OIA when Marcella Bell was on maternity leave.
She has twenty years of experience in generd civil litigation, gppeds and aternative dispute resolution.
Sheisagraduate of Hamline University, summa cum laude, and of Harvard Law School, cum laude,
where she was an editor of the law review. Immediately theregfter, she served as afederd law clerk to
the Honorable Edward Rafeedie, United States Ditrict Court Judge, in the Central Didtrict of
Cdifornia. Oxborough plansto keep the OIA at the same address, with the same phone numbers and
has licensed from Hartmann the software for tracking cases at the OIA that the Hartmann firm created
and has used. The same staff remains. For users of the system, the change should be close to
transparent. Oxborough will have a new website, www.oia-kai serarb.com. People will be directed
there from the earlier OIA website.

VI.  CONCLUSON

In keeping with the recommendations of the Cdifornia Supreme Court and the Blue Ribbon
Panel on Kaiser Permanente Arbitration, the Office of the Independent Administrator has created, and
in co-operation with the Arbitration Oversght Board, is operating an independently administered
system of arbitration for Kaiser and its membersthat isfair, fast, low cost and confidentiad.

This report describes the degree to which these gods are being met. The OIA, the AAC and
Kaser origindly st qudifications for neutrd arbitrators hearing Kaiser arbitrations. Applying them, the
OIA hasrecruited a pand of 297 neutra arbitrators willing to hear Kaiser cases throughout the state of
Cdifornia The OIA, Kaiser and the AOB negotiated and amended a set of rules that provide
deadlines and procedures for Kaiser arbitrations and meet the requirements of applicable statutes and
regulations. The AOB provides on-going oversight of the OIA. So far atotd of 3,204 clamants have
entered the system governed by the Rules and administered by the OIA. Inthe OIA system, neutra
arbitrators are selected as quickly as gpplicable statutes will permit. This year we were somewhat
dowed by asingle provision of the Ethics Standards, but that has now been removed. Parties and
arbitrators are holding early management conferences and setting hearing dates at the outset of cases
which are largely adhered to. The OIA is monitoring cases to ensure that hearings and other events are
being completed by their deadlines. Thusfar, in the cases we have administered, dl but Sx of 2,292
closed cases have met their find deadlines. Of those S, four have been less than aweek late.
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Of particular note, the OIA system has grestly reduced the amount of time that elapses from the
time the hedlth plan receives a demand for arbitration until aneutrd arbitrator is sdected. Inthe OIA
system, the average for dl cases combined is52 days. Thisis 13 times faster than the average of 674
days to gppointment of aneutra arbitrator in the old Kaiser system as reported by the Cdifornia
Supreme Court in Engalla v. Permanente Group. Similaly, Engalla reported that the old system
was taking 863 days to begin ahearing. The OIA average to the end of a hearing is now 345 days.

We have dso made grest efforts to make our system fair. We collect large amounts of
information about our arbitrators, including decisons rendered in our system and evaluations of parties
who have previoudy used agiven neutrd. We make that information available to al parties before they
sdlect their neutrd arbitrator. We supply our arbitrators with al of the information listed by the Ethics
Standards for provider organizations so that they can make full disclosure about the OIA. We dso
monitor some aspects of the disclosure statements which neutral's serve after their gppointment to be
certain that they are reveding information as required by Cdifornia s Ethics Standards. We have dso
posted on the internet much of the provider organization information listed by the Ethic Standardsin a
computer searchable format. This makes it available to the generd public aswell asto partiesin our
Cases.

The OIA system has existed for 45 months. The data provided in this report show that thus far
the OIA, in cooperation with the AOB, is ensuring that the deadlines and procedures found in the Rules
are being followed in dl of the Kaiser arbitrations it is administering and that the gods st in the Blue
Ribbon Panel Report are being redized.
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EXHIBIT A

Firm Profile and Description
of Ol A Staff
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Firm Profileand Ol A Staff Descriptions
Firm Profile

The Law Offices of Sharon Lybeck Hartmann is a boutique law firm specidizing in monitoring
consent decrees and in dternative dispute resolution, primarily in the field of civil rights. The firm's
expertise results from assigting large, complex organizations at junctures where they seek subgtantia
and lasting change. For example, in 1998, the firm was selected by the City of Los Angelesto review,
evauate and report as an expert witness upon the city’ s compliance with a settlement agreement
entered in an employment discrimination case. Between 1994 and 1999, Hartmann was the nationd
Civil Rights Monitor for the consent decrees that settled the class action litigation againgt Denny’s
restaurants aleging race discrimination againgt cusomers. The firm’s outstanding work monitoring the
Denny’ s cases was recognized in acommendation from U.S. Attorney Genera Janet Reno.

The firm’swork has dso included the following activities. It decided over 5,000 claims
gppeded by individuas denied membership in anationd class action based on race and color
discrimination for which it was commended by the presiding federd digtrict court. It has conducted
neutral, confidentia investigation for racid discrimination in public accommodations across the United
States. It has created, designed and conducted nationa and statewide anti-discrimination training. It
has designed and conducted state-wide training geared toward diminating fraudulent practicesin
consumer contracts. It has organized and conducted nationd testing in the sale of homeowners
insurance as part of a consent decree between anationa insurance company and the United States
Department of Judtice. It has written confidentia reports describing its activities and the progress made
toward the goas of each project in which it has participated. The firmis highly computer literate, and
has a great dedl of expertise formulating rules and processes where none previoudy existed, monitoring
timely compliance with those rules, and ensuring compliance where problems have occurred in the past.

For the past three years, the firm has brought this expertise to bear on operating the Kaiser
Mandatory Arbitration System for disputes with its members.

. Staff of the Office of the Independent Administrator

Sharon Lybeck Hartmann, Esg., Independent Administrator. Hartmann isthe principa
and sole owner of the Law Offices of Sharon Lybeck Hartmann. Sheis a second-career lawyer who
first goent twelve years as a high school English teacher, two of them in Tanzania, East Africa, with a
Peace Corps predecessor program. In 1979, she graduated from Boat Hall Law Schoal, at the
University of Cdifornia, Berkeley, where she served as Editor-in-Chief of the Industrial Relations
Law Journal. She served asafederd law clerk both at the district court level and on the United
States Court of Apped s for the Ninth Circuit. Hartmann has over twenty years experiencein the
areas of monitoring of civil rights consent decrees, civil rights litigation and civil litigetion. Sheisapast
recipient of the Maynard Toll Pro Bono Award of the Lega Aid Foundation of Los Angelesfor her
work co-directing the litigation in Paris v. Board of Supervisors, a pro bono case brought to improve
conditions in emergency shdlter for the homelessin Los Angeles County. She has dso taught a Boalt
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Hall, UCLA and Loyola Law Schools. Hartmann supervised and negotiated the creation of the OIA
system and supervises the overal operation of the OIA.

Sharon Oxborough, Esg., Of Counse. Oxborough is a graduate of Hamline Universty,
summa cum laude, and Harvard Law School, cum laude. She was afederd law clerk in the Centra
Didrict of Cdifornia She has nearly twenty years of experiencein generd civil litigation, gppeds, and
dternative dispute resolution. She has been associated with the Hartmann firm since 1994. Oxborough
drafted and negotiated the origind Rules and forms used by the OIA and consults about issues as they
aise. She has dso drafted dl amendments and the OIA contracts and had primary responsibility for
negotiating them with Kaiser and the AOB. During 2001, she did the day-by-day direction of the OIA
when Marcella Bell was on maternity leave. In 2002, the AOB sdlected Oxborough to succeed
Hartmann as Independent Administrator of the Kaiser system for arbitration of disputes with its
members when Hartmann retiresin March 2003.

MarcellaA. Bell, Esqg., Director. Bdl isagraduae of Loyola Marymount University and
the University of West Los Angeles School of Law, where she served on the Moot Court Board of
Governors. Her legd experienceis primarily in the areas of civil rights and dternative disoute
resolution. Bell has been an atorney with the Hartmann firm since 1995. As Director of the OIA, Bell
supervises day-to-day operations of the OIA and its staff. She also decides fee waiver gpplications
and petitions for expedited proceedings, selects neutral arbitrators based on parties' responses, speaks
with neutra arbitrators about their selection and the progress of their cases, compiles and andyzes
datistical data, and answers substantive questions from clamants and attorneys. She served asa
volunteer atorney a the West Los Angeles Domestic Violence Prevention Clinic from 1998 to 2000.
Bdl isfluent in Spanish and Itdian.

Stephanie L. O’ Neal, Esq., Assistant Director. O'Nedl isagraduate of Dartmouth
College and UCLA School of Law. She dso holds aMagtersin Urban Planning from the UCLA
Schooal of Architecture and Urban Planning. Her legal experienceis primarily in the areas of civil rights
and dternative dispute resolution. O’ Neal has been an attorney with the Hartmann firm since 1996. At
the OIA, O’ Ned reviews arbitrator applications and fee waiver gpplications, decides fee waiver
gpplications and petitions for expedited proceedings, selects neutra arbitrators for specific cases based
on parties’ responses, speaks with neutra arbitrators about their selection and the progess of their
cases, and answers subgtantive questions from claimants and attorneys. She dso assss Bl in
supervison of the OIA and its g&ff.

Tracy Holler, Management Information Systems. Holler isagraduate of Cdifornia State
Polytechnic University, Pomona. She studied Business Adminidiration, with a concentration in
Management and Human Resources. She has worked at the Hartmann firm since 1994. Sheisthe
computer network administrator and is responsible for dl parts of the firm’'s computer network. She
designed, set up, and maintainsthe OIA’s extensive computer databases. She was responsible in 2002
for redesigning the OIA’ s software to meet the reporting requirements of both the Ethics Standards and
of Cdlifornia Code of Civil Procedure 81281.96. Because of her, the OIA posted dl datarequired
before the statutory deadline of January 1, 2003. She aso created and generates the satistical reports
upon which these annua reports are based.
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Vivian Arroyo, Administrative Staff. Arroyo has worked as an administrator at the
Hartmann firm since 1997. Prior to joining the firm, she worked for Mexicana Airlines asasaes
representative for fifteen years. Arroyo traveled dl over the world during her career with the airline. At
the OIA, Arroyo isresponsible for tracking each case' s compliance with the Rules to the extent thet it
can be tracked through our computer database, sending form letters reminding parties and neutrals of
deadlines, and maintaining casefiles. She dso asssts Bell and O’'Nedl in the neutrd arbitrator selection
process. Sheisfluent in Spanish.

Joyce Daniels, Administrative L egal Assistant. Daniels attended Metropolitan Junior
College (now Los Angeles Trade Technica College) where she mgored in Secretarial Science for two
years. She has worked with Sharon Lybeck Hartmann since 1984 as her lega secretary/assistant and
has been alegd secretary for over thirty yearsin anumber of large law firmsincluding Irdl & Mandla
and the U.S. Air Force, Judge Advocate Generd’ s Office. Daniels has worked in many areas of law
including litigation, civil rights, dternative dispute resolution, bankruptcy, entertainment, [abor, tax,
probate/estate planning, patent/trademark and corporate. At the OIA, Danielsisresponsible for
sending out the lists of possible arbitrator packets (*LPA packets’) to clamant’s attorneys and
respondent’ s attorneysin the process of selecting a Neutra Arbitrator to handle the case. Daniels has
been studying Spanish for the last two years in order to become fluent in it as a second language.

Maria Garcia, Office Services Clerk. Garciahasworked at the Hartmann firm since 1995.
She has recently assumed the responsibility within the Kaiser team for the logistics of getting the neutra
arbitrator files copied, the LPA packets dispatched to the parties and tracing those that may be midaid.
She dso asssts Joyce Daniels in generating the LPA packets. Garciais fluent in Spanish.

Grisdda Luna, Administrative Staff. Lunahas worked a the Hartmann firm since 1996.
Sheis agraduate of Watterson College, where she studied Business Adminigtration. At the OIA, Luna
is responsble for answering incoming telephone cdls and responding to questions from lawyers,
members and the public. She aso does data input, and miscellaneous projects. Lunaisfluent in

Spanish.

Lynda Tutt, Legal Assistant. A native of Philaddphia, Pennsylvania, Tutt completed course
work a Temple University. She has many years experience as aLegd Assstant, and has worked for
the Hartmann firm since 1995. Tutt isalicensed notary and is a member of the Lega Secretaries
Association, Beverly Hills/Century City Chapter. Sheis respongible for creeting case files, maintaining
information in the OIA’s computer database, sending letters to neutra arbitrators confirming their
sdlection, and sending letters regarding payment of filing fees.
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EXHIBIT B

Blue Ribbon Panel Report
Recommendations and Report on Achievement
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Status Report on Blue Ribbon Panel Recommendations

This agppendix sets out in bold type each of the recommendations made by the Blue Ribbon
Panel on Kaiser Permanente Arbitration in the report that it issued in January 1998. Each
recommendation is followed by the status of the recommendation as known to the Office of the
Independent Administrator ("OIA™) on December 31, 2002.

A. I ndependent Administration

1 An Independent Administrator should manage the Kaiser Permanente
Arbitration System and theindividual caseswithin it. The Kaiser
Foundation Health Plan, Inc. should fund the Independent
Adminigrator.

Status: Ongoing, largely accomplished. The OIA began accepting clams from
Kaiser on March 29, 1999. At that date, amost all arbitration clams were
brought under contracts that predated the creation of the OIA. AsKaiser
Member Service Agreements renewed throughout the year 2000, they were
amended to contain language making the OIA Rules and administration
mandatory. However, since mapractice clams arise at the date of discovery
rather than the date of the incident, some claims il arise under contracts where
use of the OIA isnot required. We expect thisto be so for severa years.
Kaser hasforwarded al clamsit received on or after March 29, 1999, to the
OIA asthey were submitted by its members. At the end of 2002, we had 922
claims which were mandatory out of atotal of 1053 new demands for
arbitration which had been forwarded to us by Kaiser during 2002. The OIA
has contacted dl clamantsin the remaining 131 cases with claims made on or
after March 29, 1999 and asked whether they wish to join the new system. Of
the 131 who had a choice, atotal of 76 or 58% have joined our system. The
remainder were returned to the old Kaiser system since the OIA had no
contractud basisto adminigter them. Asfor funding, snce June 2002, the OIA
has been paid by the Arbitration Oversight Board, a group which has control of
atrust established by Kaiser in order to meet contractual obligationsto the OIA
for operation of the system. The OIA is further funded by the $150 filing fee
members pay when they make a demand for arbitration.
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Themisson of the Independent Administrator should be to ensure that
the Kaiser Permanente processisfair, speedy, cost-effective, and
protectsthe privacy interests of the parties. These goals should be
reflected in the contract with the Independent Administrator and made
available to all members and employer -purchasers.

Status: Completed. The Rules for Kaiser Permanente Member
Arbitrations Overseen by the Office of the Independent Administrator
(“Rules’ )set out afair, speedy, cost-effective process. The system'sgodsare
st out in Rule 1, and mirror this recommendetion. Rule 3 provides that the
arbitrator and the Independent Administrator shall not divulge information
disclosed to them in the course of an arbitration. However, it was amended in
2002 to reflect the fact that the 2003 Ethics Standards at 8 and Cdlifornia
Code of Civil Procedure 81281.96 enacted in 2002, both require that
information about individua cases be reveded to parties in subsequent cases.
The dtatute requires posting on the web in computer searchable format. The
Ethics Standards permit web-posting. The names of individuas need not be
disclosed, however. Effective January 1, 2003, the OIA has posted data on its
webste fully responsive to both sets of requirements.

The gods which the BRP recommended above are dso set out in the contract
between Kaiser and the Law Offices of Sharon Lybeck Hartmann which was
assigned by Kaiser in 2002 to the Arbitration Oversght Board. The contract
contains specific provisons related to confidentidity. The entire contract
between the Independent Adminigtrator and the AOB is available to anyone
who requests it from the OIA. Many copies of the contract have been
distributed.

The same provisions appear in the contract between the AOB and Sharon
Oxborough who will be the next Independent Administrator, succeeding on
March 29, 2003. That contract was negotiated when Oxborough was selected
in 2002.

The Independent Administrator selected should not be a provider of
neutral arbitratorsor mediators.

Status: Completed. The Law Offices of Sharon Lybeck Hartmann is not a
provider of neutra arbitrators or mediators except those recruited for Kaiser
arbitrations. The OIA does not accept payment of any kind from the
arbitratorsin its pand, including agpplication fees, and does not supply them to

any other body.
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B.

Advisory Committee

4.

Kaiser Permanente should establish, an on-going, volunteer Advisory
Committee, comprised of representatives from Kaiser member ship,
Permanente Group physicians, Kaiser health care personnd,
employer -pur chasers of Kaiser Permanente services, an appropriate
consumer advocacy organization and the plaintiffs and defense bar
involved in medical malpracticein the Kaiser Permanente arbitration
system. Kaiser Permanente should consult with the Advisory
Committee prior to the selection of the Independent Administrator and
at other critical pointsdescribed later in thisreport.

Status: Completed. In April 1998, Kaiser announced appointment of the
Arbitration Advisory Committee ("AAC") and its membership. The AAC
participated in the salection of the Independent Administrator, worked closely
with Kaiser and the OIA in creating the new system, and its members provided
ongoing comment on, and oversight of, the independently administered system.
It also reviewed the first two annua reports.

In April 2001, Kaiser announced the formation of a new oversight board for
the arbitration system with its members. The Arbitration Oversight Board
(AOB) replaced the earlier Arbitration Advisory Committee. The AOB is
chaired by David Werdegar, M.D. Dr. Werdegar is the former director of
Cdifornia s Office of Statewide Hedth Planning and Development and is
Professor of Medicine, Emeritus, at the Univeraty of Cdifornia, San
Francisco, School of Medicine. Heis married to California Supreme Court
Justice Katherine Werdegar. The Vice-Chair of the AOB is Cornelius Hopper,
M.D., Vice President for Health Affairs, Emeritus, of the University of
Cdifornia

The remaining eeven members of the AOB are dso diginguished. All were
originaly chosen by Dr. Werdegar. They represent various stakeholdersin the
system, such as members, doctors, nurses, employers and lawvyers. There are
aso digtinguished public members including those who advoceate for consumers.
No more than four of the complete board of thirteen may be Kaiser affiliated.
All will serve stlaggered terms. They are listed in the report at section V.A-C.
Their activities are dso described there. They take an active role a the OIA
and serve asits board of directors. Kaiser assigned its contract with Hartmann
to the AOB this year and established a trust for the AOB through which the
OIA is compensated.
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C. Goals of a Revised Kaiser Permanente Arbitration System

Timeframefor resolution

5.

The Independent Administrator, after consultation with Kaiser
Permanente and the Advisory Committee, should establish arbitration
process deadlines, which will serve as publicly stated benchmarksfor
the program.

Status: Completed. Under the Rules for Kaiser Permanente Member
Arbitrations Overseen by the Office of the Independent Administrator,
ordinary cases must be resolved within eighteen months of the OIA recelving
the clam and the filing fee or a completed fee waiver gpplication. The Rules set
out events and deadlines that parties must meet en route to a matter's
completion. This helps ensure that target completion dates will be met. The
Rules dso contain provisions for cases that must be completed in more or less
time than eighteen months. The measurement againgt the benchmarks appears
inthisannud report. Effective January 1, 2003, there are two further sources
of information for checking againgt our benchmarks. They are the posting on
the OIA website of the disclosures required by 2003 Ethics Standard 8 and
Cdlifornia Code of Civil Procedure §1281.96.

The Independent Administrator should supervise the progress of each
case and should communicate regularly with the neutral arbitrator (and
the parties, when appropriate) to assure that each case movesas
expeditioudy as possible. To thisend, the Independent Administrator
should encour age continuous hearings.

Status: Ongoing, largely accomplished. As described in Section I.F.-J of the
annual report, the OIA tracks the progress of each case and communicates
with the neutrd arbitrator and the parties as necessary to ensure that each case
moves forward as expeditioudy as possible. Rule 25(c)(ii) requires that
arbitration hearings be scheduled for consecutive days if more than one day is
necessary. Of the 350 cases that have had hearings since the OIA began its
work, 309 had continuous hearings. That's 88%. Twenty-eight of the
remaining 41 cases were completed within two weeks. The remaining thirteen
were completed from 34 to 139 days later. In the case that took 139 days, the
neutra arbitrator was hospitalized.
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Thisyear, 100 of 119 cases had hearings on consecutive days. That’ s 84%.
Twelve others were completed within two weeks. The remaining seven took
from 35 to 126 days to complete the hearing.

Although all cases should move as swiftly as possible, special expedited
procedures, including those for appointing the neutral arbitrator and
setting arbitration hearing dates, should be established for casesin
which the member isterminally ill or in other catastrophic
circumstances.

Status: Completed. Rules 33 through 36 set out procedures for expedited
cases. There have been atotd of 3lexpedited casesin the OIA system sinceiit
began, one percent of the total caseload (31 of 3,011). All but two are now
closed, and dl have closed within their dlotted time periods. We handled one
from beginning to end in 20 days, when it closed through settlement. Another
closed after ahearing, in 39 days, with judgment for respondent.

Documentation and availability of procedures

8.

The Independent Administrator should formalize and make available
Kaiser Permanent€'s new arbitration goalsand proceduresin writing
and take actions, where necessary, to assure all participantsare
properly informed.

Status: Completed. The OIA sends awritten System Description, the Rules,
gpplicable forms and a detailed letter to dl claimants and/or their counsd each
time Kaiser forwards ademand for arbitration to the OIA. Theseitemsare
aso available to anyone who requests them from the OIA, and to the public
generdly through the OIA's website a www.dhartmann.com/oia. The OIA has
done outreach to the plaintiff's bar and the media regarding its goas and
procedures.  Published accounts have appeared as a consequence of these
efforts. The Chair of the AOB and the Independent Administrator appeared
before a Joint Hearing of the Assembly Judiciary and Hedlth Committeesin
March 2002, and there was press coverage of the system in a number of
newspapers state-wide as a result. Harman aso spoke to the Consumer
Medicd Advocates, aplaintiffs bar organization in San Francisco in
December, a theinvitation of Mary Patricia Hough, a member of the
Arbitration Oversight Board. At the request of one of the OIA’s neutra
arbitrators, Hartmann aso spoke before a class at USC Law School on the
operation of the system in April 2002. More appearances are planned for
2003 including testimony before the National Association of Insurance
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Commissioners a a hearing on a proposed modd arbitration bill. The system
was fully described to the Judicid Council by the OIA in written public
comment on the Ethics Standards during the public comment periods in January
and September 2002. Hard copies of the OIA’ s three previous annua reports
remain available to participants and anyone e'se who asks and are posted and
downloadable from the OIA website as this one will be. In addition, more
information about the system appears on the OIA website in computer
searchable format, in compliance with the requirements of Standard 8 of the
2003 Ethics Standards and with California Code of Civil Procedure §1281.96
both of which firgt took effect in 2002.

With specific reference to the Ethics Standards adopted by Cdiforniain 2002,
the OIA kept participants informed of resulting changes in its system and
procedures asfollows. The OIA, in consultation with the AOB and Kaiser,
revised its rules twice to conform to the requirements of the Standards,
remained in dmost congtant communication with its pand of arbitrators by e-
mail, mail and telephone throughout the introductory period for both versons of
the Standards, and immediately mailed amended copies of its Rulesto al
parties and their counsdl after adoption.

Edablishing alist of qualified arbitrators

0.

The Independent Administrator should develop the largest possible list
of qualified neutral arbitrators.

Status: Completed. The OlA's pand of neutrd arbitrators currently has 297
members, made up of 110 in Northern Cdifornia, 168 in Southern Cdifornia
and 42 in San Diego. (Twenty three neutrals belong to more than one regiond
pand.) The OIA continues to recruit arbitrators, to accept applications from
interested parties, and to admit those qudified to the panel. Fifteen new
arbitrators were admitted to the pool in 2002. Thirty-one percent, or 93
members of the totd pand, areretired judges. There are 41 retired judgesin
the Northern Cdiforniadivision, or 37%; there are 46 retired judgesin the
Southern Cdiforniadivison, or 27%. There are eleven retired judgesin the
San Diego divison, or 26%. In comparison with 2001, the percentage of
judges overdl and in each divison hasfdlen dightly. Fiveretired judges
resgned this year because the Judicid Council adopted anew policy which
forbids a retired judge from both accepting work as a compensated private
arbitrator and Sitting by assignment in the courts.
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10.

11.

The Independent Administrator should solicit applications from firms
and individualsin Califor nia who provide neutral arbitration services
and who areinterested in serving in Kaiser Permanente cases. The
qualificationsfor applicants should be established by the Independent
Adminisgtrator after discussonswith the Advisory Committee and
Kaiser Permanente.

Status: Completed. In a series of meetings held in November and December
1998, and January 1999, the OIA, the AAC, and Kaiser jointly agreed upon
the qudifications for neutra arbitrators. The OIA advertised them widdly. The
OIA has communicated extensvely with JAM SEndispute, Alterndive
Resolution Centers, Action Dispute Resolution Services, Judicate West, and
Resolution Remedies. We have neutrd arbitrators from al of these
organizationsin our pand aswdl asindividuds.

The Independent Administrator should select those applicants who meet
standar ds of qualification and experience and who demonstrate that
they will implement the program's goals of fair ness, timeliness, low cost
and protection of the parties privacy interests.

Status. Completed. The OIA reviews each arbitrator's gpplication and makes
sure that the applicant meets the published qudifications. When an applicant is
rgjected, she or he receives aletter citing the specific, numbered requirement
which has not been met and is given the opportunity to respond and supplement
the application in order to make it acceptable if that is possible.

Prompt selection of the neutral arbitrator

12.

Kaiser Permanente should berequired to send the demand for
arbitration, or other notice of arbitration, to the I ndependent
Administrator within five (5) business days of receipt.

Status: Completed as modified. Rule 11 requires that Kaiser Permanente
forward Demands for Arbitration to the OIA within ten busnessdays of
receipt. Kaiser and the AAC enlarged BRP s recommended number in the
origind discussons and consultations which created the Rules. As stated in
Section 111.B of the Fourth Annua Report, Kaiser has most frequently
forwarded new demands to the OIA on the same day that it has received them.
The average length of time that Kaiser has taken for submitting new Demands
for Arbitration to the OIA iseight days. The modeiszero. The median isfour
days, and the range is from zero to 330 days.
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13.

14.

15.

The neutral arbitrator should be sdected within thirty (30) days of the
Independent Administrator'sreceipt of the arbitration demand.

Status: Completed. Asreported in Section V.A of the Fourth Annua Report,
in the mgority of cases administered by the OIA (68% or 1,705 cases out of
2,521) the average time to the naming of a neutrd arbitrator is 25 days from
receipt of demand and filing fee. Thisfigure excludes cases where parties have
obtained postponements and cases where more than one neutra arbitrator has
been put into place. 1t excludes the first because the Blue Ribbon Panel dso
recommended including the ability to obtain 90 day postponementsin the
gysem'srules. See Recommendation 17. The disclosure and disqualification
procedure must be alowed for because it isrequired by statute. By itsdlf, it
could take as much as 35 days and therefore could not have been considered
as included within the 30 days alowed for in the recommendation. Caifornia
Code of Civil Procedure §1281.9.

The parties should have a short period within which they may agree
upon any neutral arbitrator of their choosing.

Status: Completed. Under Rule 17, the parties may select any neutra
arbitrator of their choosing, aslong as that person agreesto follow the  OIA's
rules. The parties may make their joint selection during the same 20 days they
have for sdlecting a neutrd arbitrator using arandomly generated list of possble
arbitrators provided by the OlA. The parties notify the OIA of their first and
second joint selections as wdll as returning their lists with strikes and ranks. As
reported in Section IV.E of the Fourth Annua Report, in 1,834 out of 2,642
cases, or about 69% of the cases where parties have selected neutra
arbitrators, the parties used the list provided by the OIA. In 31% of the cases
(805 of 2,642), the partiesjointly selected a neutrd arbitrator instead of
returning the list provided by the OIA. In the 805 cases where parties have
jointly selected a neutra arbitrator, 531 of them (about 66%) have selected an
arbitrator who is onthe OlA's pandl.

If no arbitrator issdected within that period, the Independent
Administrator should sdlect the neutral arbitrator by providing a list of
namesto the partiesand giving them ten (10) daysto strike some
number of those names. The procedurefor this striking process should
be established by the Independent Administrator.
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16.

17.

18.

Status. Completed as modified. Rules 17 and 18 give the parties twenty days
to ether jointly select aneutra arbitrator or return astrike and rank list
provided by the OIA.

In creating lists of potential neutral arbitrators, the I ndependent
Adminisgtrator should rotate among the qualified neutral arbitrators.

Status: Completed. The OIA creates lists of possible arbitrators by
randomly sdlecting names from its computer database. The OIA usesan
internet-based lottery program to make random selections among the listed
neutrd arbitrators, each of whom isassgned anumber. Asreported in
Section 11 .A.6 of the Fourth Annua Report, 87% of dl neutra arbitrators on
the OlA's panel, (258 out of 297), have been sdlected to serve as neutra
arbitrators on Kaiser arbitrations. The average number of selectionsto serve
per neutrd iseight. The median isfour and the mode is zero.

A one-time déay in appointment of up to ninety (90) days may be
allowed by the Independent Administrator upon written request of the
plaintiff. Counsal requesting a delay should berequired to providea
copy of thewritten request to hisor her client.

Status: Completed as modified. Rule 21 provides for this postponement upon
the request of aclamant. Rule 21 does not require counsd requesting a delay
to provide a copy of the request to his or her client. In the discussionswhich
created the Rules, the Arbitration Advisory Committee felt that this was not

necessary.

The Independent Administrator should be able to grant further
continuances in unusual circumstances.

Status: Completed. See Rule 28. Asdescribed in section 1V.J.4 the OIA and
the neutral arbitrators have granted Rule 28 extensonsin 110 caseswhich
extended them beyond their 18 month limit. Forty-three such rulings were
made in 2001. Fifty-five were made in 2002. Such extensons have been
granted, for example, in cases where a neutra or aparty died or had hedth
problems.

The OIA Rules set a number of deadlines. On 154 occasions, neutras or OIA
daff have granted continuances of those as well, without extending the overal
time period in which the case must be completed. Those continuances were as
follows
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Postponement of AMC 61

Court ordered postponement 3
Postponement to submit filing fee 42
Postponement of hearing within time period 9
Postponement of NA selection 24
Postponement of proceedings 15

Arbitration management

19.

Theneutral arbitrator should promptly convene an arbitration
management conference, in person or by phone, to set deadlinesfor key
events, establish the date of the arbitration hearing and assist in
resolving any issues that might impede the progress of the case. The
neutral arbitrator should hold additional conferences as necessary to
assurethat the case continues to move expeditioudy. The Independent
Administrator should monitor the cases and supervise the neutral
arbitratorsto assur e efficient progress.

Status: Completed. Amended Rule 25 requires that the neutra arbitrator call
an arbitration management conference within 60 days of gppointment. Itemsto
be discussed at the conference cited in Rule 25(b) and (c) track this Blue
Ribbon Pand recommendation. Rule 25(f) provides for additiona conferences
as the parties and the arbitrator need them. Asdescribed in Section I.F. of the
annual report, the OIA monitors each case and ensures that the neutral
arbitrator is complying with the deadlines set out in the Rules. There are
currently 912 open cases. In 503 of them or 55% the parties and neutral
arbitrators have held the arbitration management conference. Others are, for
the most part, in the very early stages of their case and have not yet reached the
arbitration management conference deadline.

The OIA has monitored cases to assure efficient progress. Under the Rules,
most cases must be completed within 18 months of the OIA recelving them.
During our 45 month existence, 72% of our cases have closed (2,292 of
3,204). Indl OIA closed cases, only sx have not closed within the time
dlowed by the Rules. Three late cases occurred in 2002. They were between
one and three days late.

Disclosures by potential arbitrators

20.

The Independent Administrator should maintain alist of all qualified
neutral arbitratorsand arbitration organizations and maintain afile on

10
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21.

each. Anindividual neutral arbitrator'sfile should contain the history of
thearbitrator'srulingsin Kaiser arbitrations, written decisons (if any)
in those cases, a biography and any additional infor mation necessary to
enable partiesto screen for biasand possible conflicts of interest.

Status: Completed. A list showing arbitrators on the OlA's pand isavailable
from the OIA and is posted on the OIA's website at www. dhartmann.com/oia.
The OIA maintains afile for each arbitrator. The files contain copies of the
arbitrators lengthy applications, redacted decisons that the OIA has received
under Rule 39(c), and other documents such as biographies and resumes. The
gpplication includes a question in which arbitrators must set forth any previous
involvement in aKaser matter within the lagt five years. Thefilesaso contain
evauation forms completed by partiesto prior OIA arbitrations. When the OIA
issues aligt of possible arbitrators to parties, each sde receives a copy of the
file for each of the twelve randomly sdected arbitrators on the list. Any neutra
arbitrator selected by the parties must also make disclosures as required by
law. See Rule 20.

Effective January 1, 2003, there is even more information available to enable
parties to screen neutra arbitrators for bias and conflict issues. Fulfilling its
duties under Ethics Standard 8 and Cdlifornia Code of Civil Procedure
§1281.96, the OIA has posted on its website information about each casein
computer searchable format, including who the neutral was, who prevailed,
what amount of damages was awarded if any, who the attorneys were and
much more. The OIA has dso posted information about its own organization.

Thesefiles should be made available to parties and counseal in pending
Kaiser Permanente arbitrations. When alist of potential neutral
arbitratorsissent to parties and counsd, a summary of thefile
information on the proposed neutral arbitrators should beincluded in
that mailing.

Status: Completed. A copy of each arbitrator'sfile is sent to the parties when
an arbitrator's name appears on alist issued by the OIA. To avoid the
gppearance of dtering or shaping information about an arbitrator, the OIA
sends copies of actua documentsin the file rather than asummary of
documents.

11
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Written decisons

22.

23.

Neutral arbitratorsshould be required to issue brief written decisonsto
the partiesin Kaiser Permanente arbitrations and the I ndependent
Adminigtrator. These decisions should include the name of the
prevailing party; the amount and other relevant termsof the award, if
any; and reasonsfor the judgment rendered.

Status: Completed. See Rule 38. Neutrd arbitrators have issued written
decisonsto the partiesin al cases snce the OIA began operation.

The Independent Administrator should maintain a complete set of the
written decisonsin Kaiser Permanente arbitration cases. In addition, a
copy of aneutral arbitrator'sdecison should be kept in that arbitrator's
file. These documents should be made available, as described above, to
parties and counsd in pending Kaiser Permanente arbitrations.

Status: Completed. The OIA keeps copies of written arbitration decisonsin
each casefile. Under Rule 39(c), Kaiser isrequired to provide the OIA with a
redacted version of each decison. The OIA placesacopy of redacted
decisonsin neutrd arbitrators files. Copies of decisons are part of the
information that is provided to parties and their counsel whenever the name of a
neutral arbitrator who has rendered a decision gppears on alist of possible
arbitrators.

Protection of privacy

24,

In developing principlesto govern the Independent Administrator and
the neutral arbitratorswho will servein Kaiser Permanente cases,
Kaiser Permanente and the Advisory Committee should give
substantial careto ensurethe privacy of members, physiciansand
Kaiser personnel. Prior to making past awardsand written decisons
available, asrecommended above, the Independent Administrator
should remove the names of parties, members, physicians and Kaiser
Permanente personnel, aswell asthe name and location of the Kaiser
facility.

Status: Completed. Rule 39(c) requires Kaiser to provide the OIA with
copies of redacted decisons. Redacted decisions become part of the OIA file
for the neutra arbitrator who issued the decison. The redacted decisons are
the same ones which Kaiser isrequired by statute to prepare for Cdifornias
Department of Managed Hedlth Care.

12
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As noted previoudy, the OIA is now required by Ethics Standard 8 and Code
of Civil Procedure §1281.96 to make case information available to partiesin
subsequent cases and to post some of it on the internet. However, the statutes
and the Standards provide that the names of individuals need not appear. They
do not in the materids which we have prepared.

Enhancement of settlement opportunities

25.

26.

The Independent Administrator should ensurethat the neutral arbitrator
schedules, but does not attend, an early meeting between the partiesto
consider settlement, either through direct negotiations or with the
assistance of a mediator.

Status: Completed. Under Rule 26, the parties must hold a mandatory
settlement meeting within 6 months of the neutrd arbitrator being gppointed.
The OIA tracks the scheduling and the holding of this settlement meeting.
However, there isresstance to it. Attorneys seem split in their opinions about
whether the timing of this meeting istoo early in the process or too late. Be that
asit may, 44% of our cases settle— many of them early. However, their dates
of settlement are not correlated to the holding of the settlement meeting.

Within twelve (12) months of thisreport, Kaiser Permanente should
consult with the Independent Administrator and the Advisory
Committee and begin implementation of a mediation program.

Status: Not completed. No such program is planned. However, Kaiser and
the OIA have had severd discussions about this recommendation. Kaiser
believes that its present interna dispute resolution mechanisms, externd review,
and the statutory changes requiring DMHC intervention in benefits and
coverage disputes have met the spirit of this recommendation. Kaiser has
ggnificantly reduced its number of open clams by utilizing its present devices.

It does not believe that a mediation program as such is needed now and does
not plan to start one.

Encour aging use of the sole ar bitr ator

27.

If the member requestsa single, neutral arbitrator, Kaiser Permanente
should consent and pay thefull fee of the neutral arbitrator. If Kaiser
Permanente ingstsupon a tripartite panel in these circumstances, it
should pay for all feesof the neutral arbitrator aswell asits own party
arbitrator.

13
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Status. Completed. Rules 14 and 15 provide these features. 1n about 43%
of the casesthe OIA is adminigtering (1,300 of 3,011 cases), clamants have
elected to shift the responsibility for paying the neutrd arbitrator's fees and
expensesto Kaiser. See sections|V.L of the Annua Report. This may not be
the full number of casesin which Kaiser pays snce it reflects only our reception
of the waivers signed pursuant to our Rules. It would not ,for example, reflect
agreements contained in settlementsto pay fees. A new datute, Cdifornia
Code of Civil Procedure §1281.96, requires that neutrals report to us what
they are paid and how the fee is allocated between the parties. It appliesto
casesinitiated after January 1, 2003. Therefore, in severa yearsit is possble
that we will have more concrete information on this point.

Oversight and monitoring

28.

29.

The Independent Administrator should report annually to Kaiser
Permanente and the Advisory Committee. Thereport should discuss
the actionstaken to achieve the program's goals and whether those
goalsarebeing met. Theannual report shall be made available to the
Advisory Committee and, upon request, to Kaiser Permanente
members, employer/purchasersand the general public.

Status: Completed. Thisisthe fourth annua report. Each has reported in
detall on the sysem’sgods and itsleve of successin meeting them. The AAC
and now the AOB has reviewed each report before its release and commented
onitin an attached exhibit. Hard copies of the annud report are available to
the public without cost from Kaiser and from the OlA. The report can dso be
read or downloaded from the OlA's website at www.dhartmann.com/oia. We
have left the firgt, second and third annua reports posted on the website. This
onewill join them. Sharon Oxborough will initiate a new website in March,
www.oia-kaiserarb.com, when she becomes Independent Administrator, but
shewill link to the origind website and aso post the firgt four reports on her
website aswell.

No lessthan every five years, an independent audit of the Independent
Adminisgtrator should be undertaken. Thisaudit shall also be made
availableto the Advisory Committee and, upon request, to Kaiser
Permanente members, employer/pur chasers and the general public.

Status: Not completed because the OIA has only been in existence for a bit
lessthan four years. However, the contract between the AOB and the Law
Offices of Sharon Lybeck Hartmann provides that the Law Offices will make
the OIA available for independent audits not to exceed one per caendar year.

14
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30.

The OIA has not yet received arequest for an audit but will cooperate
whenever oneis requested.

Kaiser Permanente should conduct on-going, internal resear ch to assess
the extent to which the arbitration system ismeeting its stated goals.

Status: Unknown. This recommendation does not cal for the OlA's
participation.

D. I mprovement of the Pre-arbitration System

31

32.

Kaiser Permanente should establish and fund a formal Ombudsperson
program to assist membersin the complaint and grievance processes.

Status: Unknown. This recommendation does not cal for the OlA's
participation.

TheKaiser Permanente dispute resolution system should be standard
acrossall facilitiesin California and should be communicated more
clearly and directly, in writing, to its members.

Status: To the extent that this recommendation involves systems other than
arbitration, the OIA has no information because it is not involved.

With regard to the Ol A, the system is completely standard across the State.
The OIA treats each demand for arbitration received from Kaiser in the same
fashion, sending a written description of its system and a copy of the Rulesto
al damantswho file demands. All OIA cases are administered in the same
manner.

E. Cases Not Involving Medical Malpractice

33.

Kaiser Permanente should consult with the Advisory Committee and the
Independent Administrator to determine whether different arbitration
procedures are needed for benefits and cover age cases and matters
other than medical malpractice.

Status: Ongoing, essentidly completed. At this point 90% of the casesin the
OIA system (2,873 of 3,204) are medical malpractice. Inthe OlA's45
months of operation, benefits and coverage cases have condtituted 2% of the
system (55 of 3,204). Only two of them have requested expedited status.
Both closed in 2001 in three to four months. There were none so designated in
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2002. Asthe system continues to develop, the AOB, Kaiser and the OIA will
continue to watch to see whether benefits and coverage cases and types of
cases other than medical mapractice need different arbitration procedures.
Kaser has forwarded claims of the following types to the OIA: medical
malpractice, premises liahility, other tort, benefits, and unknown (because the
demand does not contain thisinformation). So far, al types of cases are
proceeding under asingle set of rules.

Speed of Implementation

34.

35.

36.

The Advisory Committee should be appointed no later than February 1,
1998.

Status: Completed late. The Arbitration Advisory Committee was appointed
in April of 1998.

The Independent Administrator should be selected no later than April 1,
1998.

Status: Completed late. Kaiser and the Law Offices of Sharon Lybeck
Hartmann executed their contract on November 4, 1998.

Kaiser Permanente should develop and publish an implementation
schedule for these recommendations asrapidly as possible.

Status. Essentidly completed. The OIA isnot aware of a published
implementation schedule for the Blue Ribbon Pandl's recommendations.
However, as noted throughout this exhibit, 32 out of 36 recommendations have
been completed or essentidly completed. Two recommendations, mediation
and the audit of the OIA, have not been done, and we have no information
about recommendations 30, and 31 (internal research and the ombudsperson)
which do not involve us. However, the AOB may have such information or be
ableto obtain it.
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EXHIBIT C

Amended Rulesfor Kaiser Permanente M ember
Arbitrations Administered by the
Office of the Independent Administrator
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RULES FOR KAISER PERMANENTE MEMBER
ARBITRATIONS

ADMINISTERED [OVERSEEN] BY

THE OFFICE OF THE INDEPENDENT ADMINISTRATOR

AMENDED AS OF JANUARY 1, 2003 [March, 1999]
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GENERAL RULES

1.

Goal

These Rules are intended to provide an arbitration process that is fair,
tlhnely, lower in cost than litigation, and that protects the privacy interests of
all Parties.

Administration of Arbitration
The arbitrations conducted under these Rules shall be administered by the

Office of the Independent Administrator. Arbitrations conducted under these
Rules shall be considered to be consumer arbitrations under California law.

Confidentiality

Information disclosed to, and documents received by, an Arbitrator or the
Independent Administrator by or from the Parties, their representatives, or
witnesses in the course of the arbitration shall not be divulged by the
Arbitrator or the Independent Administrator. With respect to the Independent
Administrator, this Rule shall not apply to communications concerning
Arbitrators, disclosures required by law, or statistical information used in its
annual reports.

Code of Ethics

All Neutral Arbitrators appointed on or after July 1, 2002, shall comply with
the Ethics Standards for Neutral Arbitrators in Contractual Arbitration,
Division VI of the Appendix to the California Rules of Court ("Ethics
Standards.”) All other arbitrators shall comply with the AAA Code of Ethics
for Arbitrators in Commercial Disputes.

Meaning of Arbitrator

The term "Arbitrator” in these Rules refers to the arbitration panel, whether
composed of one or more Arbitrators or whether the Arbitrators are Neutral
or Party. The term “Party Arbitrator" means an Arbitrator selected by one of
the sides to the arbitration. The term "Neutral Arbitrator" means any
Arbitrator other than a “Party Arbitrator."

Authority of Arbitrators

Once appointed, the Neutral Arbitrator will resolve disputes about the
integ)retation and applicability of these Rules, including disputes relating to
the duties of the Arbitrator and the conduct of the Arbitration Hearing. In
cases involving more than one Arbitrator, however, issues that are _
dispositive with respect to a claim, including summary judgment motions, will
be ruled on by all three Arbitrators and decided by a majority of them. Upon
commencement of the Arbitration Hearing and thereafter, all substantive
decisions shall be made by a majority of the full panel or as otherwise
agreed by them.

Contents of the Demand for Arbitration

The Demand for Arbitration shall include the basis of the claim against the
Respondent(s); the amount of damages the Claimant(s) seeks in the
Arbitration; the name, address and telelohone number of the Claimant(s) and
their attorney, if any; and the name of all Respondent(s). Claimant(s) shall

1
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include all claims against Respondent(s) that are based on the same
incident, transaction, or related circumstances in the Demand for Arbitration.

Serving Demand for Arbitration

a.

In Northern California, Kaiser Foundation Health Plan, Inc. (“Health Plan”),
Kaiser Foundation Hospitals, and/or The Permanente Medical Group, Inc.
shall be served with a Demand for Arbitration by mailing the Demand for
Arbitration addressed to that Respondent(s) in care of:

Kaiser Foundation Health Plan, Inc. or Kaiser Foundation Health Plan, Inc.
Legal Department Legal Department

P.O. Box 12916 1950 Franklin Street, 17th Floor
Oakland, CA 94604 Oakland, CA 94612

Service on that Respondent shall be deemed completed when received.

In Southern California, Health Plan, Kaiser Foundation Hospitals, and/or
Southern California Permanente Medical Group, shall be served with a
Demand for Arbitration by mailing the Demana for Arbitration to that
Respondent(s) in care of:

Kaiser Foundation Health Plan, Inc.
Legal Department

393 East Walnut Street
Pasadena, CA 91188

Service on that Respondent shall be deemed completed when received.

All other Re_spondent&s),_ir_\cluding individuals, must be served as required by
the California Code of Civil Procedure for a civil action.

All Respondent(s) served with a Demand for Arbitration in the manner
described above shall be Parties to the Arbitration. The Arbitrator shall have
jurisdiction only over Respondent(s) actually served. If Claimant(s) serves
any Respondent(? other than an organization affiliated with Kaiser
Permanente, the Claimant(s) shall serve a proof of service of that
Respondent(s) on the Independent Administrator.

Serving Other Documents

a.

Service of other documents required by these Rules will be made on the
Parties or Arbitrator at their last known address. If the Party is represented
in this arbitration, that counsel shall be served instead of the Party. Service
may be made by personal service, Federal Express or other similar
services, facsimile transmission, or by U.S. mail.

Parties should only serve the Independent Administrator with those
documents specified in these Rules. Unless otherwise directed by the
Neutral Arbitrator, the parties should not serve the Independent Administrator
with copies of motions or briefs. Service for the Independent Administrator
shall be directed to:
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10.

Office of the Independent Administrator for the
Kaiser Foundation Health Plan, Inc.

P. O. Box 76587

Los Angeles, California 90076-0587

or
Fax: 213-637-8658.

C. If a Party or Arbitrator serves the Independent Administrator by fax, the Party
or Arbitrator shall call the Independent Administrator’s office at 213-637-
3847 to confirm receipt or shall retain confirmation of receipt of the faxed
document.

d. Service on the Independent Administrator is effective on the date the
Independent Administrator receives the document.

Representation

Parties represented by counsel shall not contact the Independent
Administrator except through counsel.

RULES ON COMMENCEMENT OF ARBITRATION AND SELECTION OF
ARBITRATORS

11.

12.

Initiation of Arbitration

Demands for Arbitration shall be served in accordance with Rule 8. Whether
or not the Claimant(s) has enclosed a filing fee, within ten ﬁlO) days of such
service upon the Health Plan at the address set forth in Rule 8, Health Plan
shall transmit the Demand for Arbitration and the envelope it came in to the
Independent Administrator using the Transmission Form. If the Claimant(s)
submitted a filing fee with the Demand, the Health Plan shall transmit the
filing fee as well. Health Plan shall also serve a copy of the Transmission
Form on the Claimant(s).

Filing Fee

a. Claimant(s) seeking arbitration shall pay a single, non-refundable, filing fee
of $150 per arbitration payable to “Arbitration Account” regardless of the
number of claims asserted in the Demand for Arbitration or the number of
Claimants or Respondents named in the Demand for Arbitration.

=

The Independent Administrator will waive the filing fee for Claimant(s)
who submit forms that show that the Claimants’ gross monthly
income is less than 300 percent of the federal poverty quidelines. A
copy of this form may be obtained from the Independent
Administrator. Claimants should not serve a copy of this form on
Respondent(s).

If Claimant(s) wishes to have both the filing fee and the Neutral Arbitrators’

ees waived, the Claimant(s) should follow the procedure set out in Rule 13.
f Claimant(s) wishes only to avoid paying the fees for the Neutral Arbitrator,

|©
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13.

14.

but can afford the filing fee or has received a waiver under 12.b, the
Claimant(s) should follow the procedure set out in Rule 15.

d. If a Claimlantés%fails to pay the filing fee or obtain a waiver of that fee within
seventy-five (75) days of the date of the Transmission Form, the Independent
Administrator will not process the Demand and it shall be deemed
abandoned.

e. While the filing fee is normally non-refundable., if Claimant(s) has paid the

filing fee with the Demand for Arbitration before receiving notice of the
opportunity to have it waived, the Independent Administrator will refund the
fee if it receives a completed waiver form within seventy-five (75) days of the
date of the Transmission Form and grants the waiver.

Waiver of Filing and Neutral Arbitrator Fees

Any Claimant(s) who claims extreme hardship may request that the
Independent Administrator waive the filing fee and Neutral Arbitrator’s fees
and expenses. A Claimant(s) who seeks such a waiver shall complete the
Fee Waiver Form and submit it to the Independent Administrator and
simultaneously serve it upon Respondent(s). The Fee Waiver Form sets out
the criteria for waiving fees and is available from the Independent
Administrator or by calling the Kaiser Permanente Member Service
Customer Center at 1-800-464-4000. Respondent(s) may submit any
response to the Independent Administrator within ten (10) days of the date of
Claimant’'s Fee Waiver Form, and shall simultaneously serve any
submission upon Claimant(s). Within fifteen (15) days of receipt of a Fee
Waiver Form, the Independent Administrator shall determine whether the
fees should be waived and notify the Parties in writing of the decision. In
those cases where the Independent Administrator grants the waiver of fees,
the Independent Administrator shall waive the filing fee and Health Plan shall
pay the Neutral Arbitrator’s fees and expenses.

Number of Arbitrators

a. If the Demand for Arbitration seeks total damages of $200,000 or less, the
dispute shall be heard and determined by one Neutral Arbitrator, unless the
Parties otherwise agree in writing that the arbitration shall be heard by two
Party Arbitrators and a Neutral Arbitrator. The Arbitrators shall not have
authority to award monetary damages that are greater than $200,000.

=

If the Demand for Arbitration seeks total damages of more than $200,000,
the dispute may be heard and determined by one Neutral Arbitrator and two
Party Arbitrators, one appointed by the Claimant(s) and one appointed by
the Respondent(s). Parties who are entitled to select a Party Arbitrator
under these Rules may agree to waive this right. If both Parties agree, these
arbitrations will be heard by a single Neutral Arbitrator.

1o

A Party who is entitled to a Party Arbitrator and decides to waive this right
shall sign a Waiver of Party Arbitrator Form and serve a copy of it upon the
Independent Administrator, Neutral Arbitrator, and other Party. The
Claimant(s) shall serve this form on the Neutral Arbitrator and Respondent(s)
no later than the date of the Arbitration Management Conference set out in
Rule 25 and shall serve the Independent Administrator no later than five (5
days after serving the other Parties. If a Claimant(s) serves Respondent(s
with a signed Waiver of Party Arbitrator Form, Respondent(s) shall inform
Claimant(s) within five @ days of the date of that Form if Respondent(s) will
also waive the Party Arbitrator.

4
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The Blue Ribbon Advisory Panel on Kaiser Permanente Arbitration
concluded that Party Arbitrators increase the cost and cause more delay
than would occur with a single Neutral Arbitrator. The Independent
Administrator therefore encourages Parties to use a single Neutral Arbitrator
to decide cases.

The number of Arbitrators may affect the Claimant(s)’ responsibility for
paying the Neutral Arbitrator’s fees and expenses, as set out in Rule 15.

15. Payment of Neutral Arbitrator Fees and Expenses

a.

Respondent [Health Plan] shall pay for the fees and expenses incurred by the
Neutral Arbitrator if

I Claimant(s) agrees to waive any potential objection arising out of
such payment, signs the Waiver of Objection Form, and serves a
copy of It on the Independent Administrator and Respondent(s); and

i. either the arbitration has only a single Neutral Arbitrator or the
_C:I%n?aritﬁs) has served a Waiver of Party Arbitrator Form as set out
in Rule 14.c.

In arbitrations where the Independent Administrator has granted Claimant’s
Fee Waiver request, Respondent [Health Plan] shall pay the fees and
expenses incurred by the Neutral Arbitrator.

In all other arbitrations, the fees and expenses of the Neutral Arbitrator shall
be paid one-half by the Claimant(s) and one-half by the Respondent(s).

Nothing in this Rule shall prohibit an order requiring the payment of the
Neutral Arbitrator’s fees and expenses which were incurred as a result of
conduct which causes the Neutral Arbitrator to incur needless fees and
expenses. Such conduct includes, but is not limited to, failure to respond to
discovery requests, abusive discovery practices, the filing of frivolous
motions of all sorts, and untimely requests for continuances. In the event that
such a finding is made by the Neutral Arbitrator, those fees and expenses
shall be Eaid y the responsible Party or counsel. The Neutral Arbitrator
shall make such a finding in writing, shall specify what fees and expenses
are covered by the order, and shall serve a copy of the finding on the
Independent Administrator with the Parties’ names redacted.

16. List of Possible Arbitrators

a.

Within three (3) business days after the Independent Administrator [it] has
received both the Demand for Arbitration and the filing fee, or has granted a
request for waiver of fees, it shall simultaneously send to each Party an
identical List of Possible Arbitrators, along with the Application forms of and
redacted Awards, if any, by each of the possible Neutral Arbitrators.

The List of Possible Arbitrators shall contain the names of twelve (12)
persons. The Independent Administrator will choose the twelve ﬁlZ) names
at random from the Indeﬁendent Administrator’s arbitration panel for San
Diego, Southern or Northern California, based on the location where the
cause of action arose.
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17.

18.

Unless there is a ninety (90) day continuance pursuant to Rule 21, the
Parties shall serve the Independent Administrator with their response to the
List of Possible Arbitrators on or before the deadline [within twenty (20)
days of the} date appearing on the List of Possible Arbitrators._This
deadline will be twenty (20) days from the day the Independent Administrator
sent the List of Possible Arbitrators. Rules 17 and 18 specify how the
Parties may respond.

Joint Selection of the Neutral Arbitrator

a.

o

d.

The Parties may all agree upon a person listed on the List of Possible
Arbitrators. If they do, [the Parties shall contact the person they have chosen.
If the person agrees to act as Neutral Arbitrator] the Parties and counsel
shall sign the Joint Selection of Neutral Arbitrator Form [and have the Neutral
Arbitrator sign the Agreement to Serve Form]. Unless there is a ninety (90)
day continuance pursuant to Rule 21, the Parties shall serve the [both

form([s] on the Independent Administrator by the deadline set out in Rule
16.c [within twenty (20) days of the date appearing on the List of Possible
Arbitrators].

Rather than selecting a Neutral Arbitrator from the List of Possible
Arbitrators, the Parties may agree to select another person to serve as
Neutral Arbitrator, provided that the person agrees in writing to comply with
these Rules. If the Parties collectively select a person not on the List of
Possible Arbitrators, all the Parties and counsel shall complete and sign the
Joint Selection of Neutral Arbitrator Form. Unless there is a ninety (90) day
continuance pursuant to Rule 21, the Parties shall serve the form on the
Independent Administrator by the deadline set out in Rule 16.c [within twenty
(20) days of the date appearing on the List of Possible Arbitrators].

The Independent Administrator encourages Parties. if possible, to make
more than one joint selection and requires the Claimant and Respondent to
individually submit the List of Possible Arbitrators under Rule 18. If the
person the Parties have jointly selected is unable to serve, the Independent
Administrator will then first use other joint selection(s). If only one joint
Selection was submitted, the Independent Administrator will then use the
strike and ranked List(s) of Possible Arbitrators. If no such List was
submitted, Rule 18.c shall apply, and the Independent Administrator will
KD‘%%OT'V select a possible Neutral Arbitrator from the List of Possible
rbitrators.

After the Independent Administrator has received these forms, it will send a
Letter Confirming Service to the person who has agreed to act as Neutral
Arbitrator, with a copy to the Parties.

Selection of the Neutral Arbitrator When the Parties Do Not Agree

a.

If the Parties do not collectively agree upon a Neutral Arbitrator, the Neutral
Arbitrator shall be selected from the List of Possible Arbitrators in the
following manner. Claimant(s) and Respondent(s) may each strike up to four
(4) names to which the Party objects and shall rank the remaining names in
order of preference with “1" being the strongest preference. No name
should be left blank. Unless there is a ninety (90) day continuance pursuant
to Rule 21, the Parties shall serve their preferences on the Independent
Administrator by the deadline set out in Rule 16.c [within twenty (20) days of
the date appearing on the List of Possible Arbitrators].
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19.

Regardless of the number of Claimants or Respondents, the Claimant(s)
shall return only one list of preferences and the Respondent(s) shall return
only one list of preferences. If they do not, Rule 18.c will apply.

Unless there is a ninety (90) day continuance pursuant to Rule 21, if a Party

does not serve the Independent Administrator with a resEonse by the

deadline set out in Rule 16.c [within twenty (20) days of the date apPearin

on the List of Possible Arbitratorsl, all persons named on the List of Possible

érbg/rators shall be deemed equally acceptable Neutral Arbitrators to that
arty.

At any time before the Party’s response is due, a Party or representative
may request to review further information, if any, which the Independent
Administrator has in its files about the persons named on the List of
Possible Arbitrators. Parties and their representatives may call the
Independent Administrator at 213-637-9847 to request such information.
The Parties and their representatives may review the information by going to
the Independent Administrator’s office. If requested, the Independent
Administrator will also send the information to the Party or attorney by mail or
fax. Parties who request that further information be sent to them shall be
responsible for the Independent Administrator’s cost of providing it, with no
charge made for duplication of the first twenty-five (25) pages. Time spent
requesting or waiting for the additional information shall not extend the time
[twenty (20) day limit] to respond to the List of Possible Arbitrators.

Working from the returned Lists of Possible Arbitrators it has timely
received, the Independent Administrator shall invite a person to serve as the
Neutral Arbitrator, asking first the person with the lowest combined rank
whose name has not been stricken by either Party. If the person with the
lowest combined rank is not available, the Independent Administrator will
ask the second lowest ranked person who was not stricken by either party,
and will continue until a person whose name was not stricken agrees to
serve. When the Independent Administrator contacts the persons, it shall
inform them of the names of the Parties and their counsel and ask them not
to accept if they know of any conflict of interest. If there is a tie in ranking, the
Independent Administrator shall select a person at random from those
choices who are tied.

If, for any reason, a Neutral Arbitrator cannot be obtained from the first List of
Possible Arbitrators, the Independent Administrator shall send a second

List of Possible Arbitrators to the Parties. The procedure and timing in that
case shall be the same as that for the first List of Possible Arbitrators. If, for
any reason, a Neutral Arbitrator cannot be obtained from the second List of
Possible Arbitrators, the Independent Administrator shall randomly select a
Neutral Arbitrator from the other members on the panel who have not been
named on either prior List of Possible Arbitrators.

If a Neutral Arbitrator should die, become incapacitated, be disqualified, or
otherwise become unable or unwilling to proceed with the arbitration after
appointment, the Independent Administrator shall serve the Parties with a
new List of Possible Arbitrators and the selection process as set out in
Rules 16 through 18 shall begin again.

Acceptance by the Neutral Arbitrator

a.

If a person in the Independent Administrator’s pool is appointed as the
Neutral Arbitrator in a case and either served a notice saying no further work
py the Parties or the attorneys would be accepted during the

7
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20.

21.

22.

=3

pendency of the case, or failed to serve any Standard 12(b) disclosure, the
person shall be removed from the pool until the case is closed.

When a person agrees to act as a Neutral Arbitrator under Rule 18, the
Independent Administrator shall send the person a copy of these Rules

[.an Agreement to Serve Form]I and a Letter Confirming Service. The
Independent Administrator shall also serve the Parties with a copy of the
Letter Confirming Service. [The prospective Neutral Arbitrator shall sign and
serve the Agreement to Serve Form as soon as possible.]

Disclosure and Challenge

a.

=

The person who has agreed to serve as Neutral Arbitrator shall make
disclosures as required by law, including California Code of Civil Procedure
Section 1281.9 or its successor statute_and the Ethics Standards
simultaneously upon the Parties and the Independent Administrator. Party
resgonses, if any, shall be in accordance with the Code, with a copy served
to the Independent Administrator. After the time for any response has
ﬁassed, the Independent Administrator will deem that the Neutral Arbitrator
as been appointed if no timely objection is received.

The Neutral Arbitrator shall make all further disclosures as required by law,
including California Code of Civil Procedure Section 1281.9 or its successor
statute and the Ethics Standards simultaneously upon the Parties and the
Independent Administrator. Party responses, if any, shall be in accordance
with the code, with a copy served to the Independent Administrator.

Postponement of Selection of Neutral Arbitrator

a.

The Claimant(s) may obtain a single [ninety (90) day] postponement of up to
ninety (90) days for [of] the appointment of the Neutral Arbitrator by serving a
written request for postponement on the Independent Administrator on or
before the date that the response to the List of the Possible Arbitrators is
due under Rule 16. Claimant(s) shall serve a copy of this request for
postponement on the Respondent(s). Regardless of the number of
Claimants, Claimant(s) is entitled to only a single ninety (90) day
postponement of the appointment of the Neutral Arbitrator.

If the Claimant(s) agrees in writing, Respondent(s) may obtain a single ninety
QO) day postponement for [of] the appointment of the Neutral Arbitrator.

espondent(s) shall serve a written request for postponement on the
Independent Administrator before the date that the response to the List of
the Possible Arbitrators is due under Rule 16.c.

There shall be only one postponement whether made by either Claimant(s)
or Respondent(s) pursuant to this Rule in any arbitration.

Selection of the Party Arbitrator

a.

If the Parties are entitled to a Party Arbitrator and have not waived that right,
the Claimant(s) and the Respondent(s) shall each select a Party Arbitrator
and notify the Independent Administrator and the Neutral Arbitrator of the
Party Arbitrator's name, address, and telephone and fax numbers. Each
Party Arbitrator shall sign the Agreement to Serve, and submit it to the
Independent Administrator before serving in the arbitration.

If possible, the Parties should select the Party Arbitrators before the
Arbitration Management Conference that is set forth in Rule 25. Any Party
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23.

Arbitrator who is selected after the Arbitration Management Conference
shall conform to any arbitration schedule established prior to his or her
selection. Notwithstanding any other Rule, if a Party Arbitrator has not been
selected, or has not signed the Agreement to serve, or does not attend a
hearing, conference or meeting set by the Neutral Arbitrator of which the
Party Arbitrator or Party had notice, the remaining Arbitrators may act in the
absence of such Party Arbitrator.

C. Regardless of the number of Claimants or Respondents, all of the
Claimant(s) are entitled to only one Party Arbitrator and all of the
Respondent(s) are entitled to only one Party Arbitrator.

d. No Claimant, Respondent, or attorney may act as Party Arbitrator in an
arbitration in which he or she is participating in any other manner.

Appointment of Chairperson

In cases involving more than one Arbitrator, the Neutral Arbitrator will chair
the arbitration panel. Absent objection by any Party, the Neutral Arbitrator
shall have the authority to decide all discovery and procedural matters, but
may not decide dispositive issues without the Party Arbitrators. Dispositive
issues shall be decided by a majority of the Arbitrators. The Neutral
Arbitrator will also set the time and location of hearings and be responsible
for submitting all necessary forms to the Independent Administrator. Upon
commencement of the Arbitration Hearing and thereafter, all substantive
decisions shall be made by a majority of the Arbitrators or as otherwise
agreed by them.

RULES FOR REGULAR PROCEDURES

24.

Deadline for Disposing of Arbitrations

a. Unless Rule 24.b, 24.c, or 33 applies, the Neutral Arbitrator shall serve an
Award on the Parties and the Independent Administrator, or the arbitration
shall be otherwise concluded, within eiﬂhteen (18) months of the
Independent Administrator receiving the Demand for Arbitration and filing
fee or granting the fee waiver. The Parties and Arbitrator are encouraged to
complete the arbitration in less time than the maximums set forth in the
Rules, if that is consistent with a just and fair result.

b. If all of the Parties and their counsel agree that the claim is a complex case
and the Neutral Arbitrator agrees, the Neutral Arbitrator shall serve an
Award on the Parties and the Independent Administrator, or the arbitration
shall be otherwise concluded, within twenty-four (24) to thirty (30) months of
the Independent Administrator receiving the Demand for Arbitration and
filing fee or granting the fee waiver. The Parties, counsel, and the Neutral
Arbitrator shall sign and serve the Designation of Complex Arbitration Form
upon the Independent Administrator.

C. There may be some small number of extraordinary cases which cannot be
disposed of within thirty (30) months, such as those where the damages or
injuries cannot be ascertained within that time. If all the Parties, counsel, and
Neutral Arbitrator agree, the Neutral Arbitrator may select a later date for
disposition of the case. The Parties, counsel, and the Neutral Arbitrator shall
SI%I’] and serve the Designation of Extraordinary _ _
Arbitration Form upon the Independent Administrator. This form will set forth
the reason for this designation and the target disposition date.

9
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25.

d.

The Parties and Arbitrator are encouraged to complete the arbitration in
less time than the maximums set forth in the Rules, if that is consistent with a
just and fair result.] It is the Neutral Arbitrator’s responsibility to set a hearing
date and to ensure that the arbitration proceeds within the time limits set out
in these Rules. RNhlIe,] Failure by the Parties, counsel, or Neutral Arbitrator
to comply with this Rule may subject them to sanction, removal as Neutral
Arbitrator, or removal from the pool of Neutral Arbitrators. However, this
Rule is not a basis to dismiss an arbitration or a claim. Nothing in this
paragraph affects the remedies otherwise available under law for violation of
any other Rule.

Arbitration Management Conference

a.

The Neutral Arbitrator shall hold an Arbitration Management Conference with
the attorneys representing the Parties, or the Claimant in pro per and the
attorney(s) representing Respondent(s) [Parties and their attorneys| within
sixty (60) [forty-five (45)] days of the date of the Letter Confirming Service of
the Neutral Arbitrator. The Neutral Arbitrator shall give notice to the Parties
of the time and location at least ten (10) days in advance. The Arbitration
Management Conference may be conducted by telephone or by video
conference if such facilities are available.

The Neutral Arbitrator shall discuss, but is not limited to, the following topics:

i. the status of the Parties, claims, and defenses;

ii. a realistic assessment of the case;

iii. any pending or intended motions;

V. completed and intended discovery;

V. the procedures to be followed, including any written submissions the
Neutral Arbitrator requires or permits; and

Vi. if appropriate, whether the Parties have or will waive any Party
Arbitrator.

At the Arbitration Management Conference, the Arbitrator shall establish:
I the schedule for motions and the mandatory settlement meeting and

ii. the dates of the Arbitration Hearing. The Arbitrator and the Parties
shall schedule the Arbitration Hearing for consecutive days if more
than one day is necessary. If the Arbitrator permits post-Arbitration
briefs, the dates for the Arbitration Hearing must be set early enough
to ensure that it will be closed within the deadlines established in Rule

If any of the Parties is not represented by counsel, the Neutral Arbitrator
should explain the process to be followed at the Arbitration Hearing, use of
motions, need for expert witnesses, costs, etc.

The Neutral Arbitrator shall record all deadlines established by the Neutral
Arbitrator during the Arbitration Management Conference on the Arbitration
Management Conference Form. The Neutral Arbitrator shall serve the
Arbitration Management Conference Form on the Parties and the
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Independent Administrator within five 35) days of the Arbitration
Management Conference. The Neutral Arbitrator shall also serve a copy of
the Arbitration Management Conference Form on the Party Arbitrators if and
when they are named.

At any time after the Arbitration Management Conference, the Neutral
Arbitrator may require, or the Parties may request, additional conferences to
discuss administrative, procedural, or substantive matters and to assure that
the case continues to move expeditiously. Neutral Arbitrators are
encouraged to conduct such conferences [may be conducted] by telephone
or video conference If facilities are available.

26. Mandatory Settlement Meeting

a.

No later than six (6) months after the Arbitration Management Conference,
attorneys representing the parties, or the claimant in pro per and the
attorneys representing the respondents shall conduct a mandatory _
settlement meeting. Represented parties are not required to attend, but if
they choose not to do so. either their attorneys must be fully authorized to
settle the matter, or the parties not present must be immediately available by
phone for consultation with their attorneys while the meeting Is in progress.
The Parties shall jointly agree on the form these settlement discussions shall
take, which may include a conference by telephone, a video-conference, an
in-person meeting or any other format they shall agree upon. This Rule does
not require that a neutral third party oversee the mandatory settlement
meeting; nor does it preclude the presence of such a person. The Neutral
Arbitrator shall not take part in the gse discussions] mandatory settlement
meeting. Within five (5) days after the mandatory settlement meeting, the
Parties and their counsel shall sign the Mandatory Settlement Meeting Form
and serve a copy on the Independent Administrator to confirm thatthe
meeting occurred. If the Parties have settled the claim, they shall give notice
as required in Rule 40.

This Rule sets a deadline for the Parties to conduct a mandatory settlement
meeting. The Parties are encouraged to engage in settlement discussions
at an earlier date.

27. Discovery

a.

Discovery may commence as soon as the Health Plan serves Claimant(s)
with a copy of the Transmission Form, unless some Party objects in writing.
If a Party objects, discovery may commence as soon as the Neutral
Arbitrator is appointed. Discovery shall be conducted as if the matter were
in California state court. Any extension of time for completion of discovery
shall not affect the date of the Arbitration Hearing.

The Parties should address problems stemming from the discovery process
to the Neutral Arbitrator for rulings. The time for serving any discovery
motions shall commence as required b% the California Code of Civil
IF’rt'ocedure or upon the appointment of the Neutral Arbitrator, whichever is
ater.

If the Claimant(s) requests and at the Claimant’s expense, Health Plan or the
affiliated entities that are named as Respondent(s) shall serve a copy of that
portion of Claimant’s medical records requested on the Claimant(s) within
thirty (30) days of Claimant’s request.

11
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28.

29.

30.

31.

At the request of the Parties and as would be permitted in state court, the
Neutral Arbitrator may issue orders to protect the confidentiality of
proprietary information, trade secrets, or other sensitive or private
Information.

Postponements

a.

=3

Any postponement of dates other than that set out in Rule 21 shall be
requested in writing from the Neutral Arbitrator if one has been appointed or
from the Independent Administrator if the Neutral Arbitrator has not been
appointed or has become incapacitated. The request shall set out good
cause for the postponement and whether the other Party agrees.
Postponements, absent extraordinary circumstances, shall not prevent the
Arbitration Award _[Hearing] from being served [completed] within the time
periods specified in Rule 24. Failure of the parties to prepare for a
scheduled hearing or to keep the hearing dates free from other
commitments does not constitute extraordinary circumstances.

Whenever a Party requests a postponement of an Arbitration Hearing, the
request must be in the form of a written motion to the Neutral Arbitrator, with
a copy served on the Parties.

i. The motion must state the reasons for the request.

ii. The Neutral Arbitrator must issue a written order that either denies or
grants the motion for postponement, states who made the motion,
and gives the reason for the decision. The order must be served on

the parties and the Independent Administrator. If the Neutral

Arbitrator grants the motion, the order must state the date to which the

hearing has been postponed.

If the motion for a postponement is granted, the Neutral Arbitrator has
the discretion to enter an order requiring that the Neutral Arbitrator’s
costs and fees associated with the postponement of an Arbitration
Hearing be paid by the party requesting the postponement

Failure to Appear

a.

The arbitration may proceed in the absence of a Party, a Party's attorney, or
a Party Arbitrator who, after due notice of the date, time, and location of the
Arbitration Hearing, or any other conference or hearing, fails to be present
and failed to obtain a postponement. If the date of the Arbitration Hearing
has not been changed, service of the Arbitration Management Conference
Form on a Party shall constitute due notice.

An Award shall not be made solely on the default of a Party. The Arbitrator
may require each Party who attends to submit such evidence as the
Arbitrator requires for the making of an Award.

Securing Witnesses for the Arbitration Hearing

The Party’s attorney, the Neutral Arbitrator, or other entity authorized by law
may issue subpoenas for the attendance of witnesses or the production of
documents. The Independent Administrator shall not.

Close of Hearing or Proceeding

12

91


tracyh
91


When the Parties have rested, the Neutral Arbitrator shall declare the
Arbitration Hearing closed.

The Neutral Arbitrator may defer the closing of the Arbitration Hearing until a
date agreed upon by the Neutral Arbitrator and the Parties, to permit the
Parties to submit post-Hearing papers. The date for the post-Hearing
submissions shall not be more than fifteen (15) days after the Parties have
rested. If post-Hearing papers are to be submitted, the Arbitration Hearing
will be deemed closed on the date set for the submission. If a Party fails to
submit the papers by the closing date, the Neutral Arbitrator need not accept
or consider them.

The time limit under Rule 37 for the Neutral Arbitrator to make the Award

shall begin to run upon the closing of the Arbitration Hearing or proceeding.

;I;]heAlate féllng of a post-hearing paper shall not affect the deadline for making
e Award.

32. Documents

After making the Award, the Neutral Arbitrator has no obligation to preserve
copies odf the exhibits or documents the Neutral Arbitrator has previously
received.

D. RULES FOR EXPEDITED PROCEDURES

33. Expedited Procedures

a.

Expedited Procedures are available in an arbitration where the Claimant(s)
requires an Award in less time than that set out in Rule 24.a. The need for
the Expedited Procedures shall be based upon any of the following:

i a Claimant or member suffers from an illness or condition raising
substantial medical doubt of survival until the time set for an Award
according to Rule 24.a; or

i. a Claimant or member seeks a determination that he or she is
entitled to a drug or medical procedure that the Claimant or member
has not yet received; or

iil. other good cause.

The Claimant(s) and Respondent(s) may submit evidence, including
declarations by physicians or others, to establish any of these criteria.

If either the Independent Administrator or the Neutral Arbitrator decide that
Expedited Procedures are required, the arbitration shall be disposed of
within the time set out in that order. No extension of that time is allowed.

Except when inconsistent with orders made by the Neutral Arbitrator to meet
the deadline for the disposition of the case, the other Rules shall apply to
cases with Expedited Procedures.

34. Seeking Expedited Procedures from the Independent Administrator

a.

If Claimant(s) believes that Expedited Procedures are required and a
Neutral Arbitrator has not yet been appointed, the Claimant(s) may serve a
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35.

36.

written request, with a brief statement of the reason for request for Expedited
Procedures and the length of time in which an Award is required, on the
Independent Administrator, with a copy to Respondent(s). Respondent(s)
shall provide written opposition to the request for Expedited Procedures, if
aréy, within seven ﬁ?) days of the date of the request. The Independent
Administrator shall decide the request and inform the Parties of the decision
no later than five (5) days after any opposition by Respondent(s) is due.

b. Should the Independent Administrator determine that Expedited Procedures
are necessary, the selection procedures set out in Section B of these Rules
shall be followed except that no ninety SQO) day continuance shall be allowed
and the Independent Administrator shall require that the Neutral Arbitrator
agree to render an Award within the period required.

C. After the Neutral Arbitrator is appointed, he or she shall promptly confer with
the Parties to decide what schedule, actions, or modifications of these Rules
will be needed to meet the deadline. The Neutral Arbitrator shall issue any
additional orders that are necessary to assure compliance with that deadline
and serve the Independent Administrator with a copy of such orders. The
orders may require, by way of example and without limitation, shortening the
length of time for discovery responses or motions.

Seeking Expedited Procedures from the Neutral Arbitrator

If a Neutral Arbitrator has been appointed, the Party seeking Expedited
Procedures may, at any time, petition the Neutral Arbitrator to proceed on an
expedited basis. If the Neutral Arbitrator issues an order to proceed on an
expedited basis, he or she shall issue any additional orders that are _
necessary to assure compliance with that decision. The orders may require,
by way of example and without limitation, shortening the length of time for
discovery responses or motions. The Neutral Arbitrator shall serve a copy of
any such orders on the Independent Administrator, including the date by
which such Award shall be served.

Telephonic Notice

When Expedited Procedures apply, the Parties shall accept all

notices, process, and other communications (other than the List of
Possible Arbitrators) from the Independent Administrator and

Arbitrator bx telephone. The Independent Administrator and the
Arbitrator shall promptly confirm any such oral notices, process, and other
communications, in writing to the Parties.

RULES ON AWARD AND ENFORCEMENT

37.

38.

Time of Award

The Neutral Arbitrator shall serve the Award on the Parties and the
Independent Administrator promptly. Unless otherwise specified by law, the
Neutral Arbitrator shall serve the Award in Extraordinary and Complex
cases, no later than thirty (30) business days atter the closing of the
Arbitration hearing, and in all other cases, no later than fifteen (15) business
[ten (10)] days after the date of the closing of the Arbitration Hearing. If post
arbitration briefs are submitted, the Arbitration Hearing is closed on the date
the briefs are due.

Form of Award
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39.

40.

41.

42.

|

A majority of the Arbitrators shall sign the Award. The Award shall
specify the prevailing Party, the amount and terms of the relief, if any,
and the reasons for the decision. The reasons for the decision will
not become part of the Award nor be admissible in any judicial
proceeding to enforce or vacate the Award. The Arbitrator may use
the Arbitration Award Form. The Neutral Arbitrator shall be
responsible for preparing the written Award.

=3

As required by California regulation, all written decisions must contain the
following language in bold, twelve (12) point type,

“Nothing in this arbitration decision prohibits or restricts the enrollee

from discussing or reporting the underlying facts, results, terms and

%ondltlons of this decision to the Department of Managed Health
are.”

Delivery of the Award

a. The Neutral Arbitrator shall serve a copy of the Award on the Parties and
Independent Administrator by mail.

b. Respondent(s) shall redact the Award by eliminating the names of the
enrollees, the plan, witnesses, providers, health plan employees, and health
facilities.

C. Respondent(s) shall serve the redacted Award on the Independent

Administrator and Claimant(s). The redacted version of the Award will
become part of the Neutral Arbitrator’s file.

Notice after Settlement or Withdrawal

a. At any point in the proceedings, if the Parties reach a settlement, they
shall promptly inform the Neutral Arbitrator and the Independent
Administrator in writing. Upon receiving such notice, the Independent
Administrator shall deem the arbitration terminated.

=

If a Claimant decides to withdraw a demand, the Claimant or the Claimant’s
attorney shall serve a notice of withdrawal upon Respondent. the Neutral
Arbitrator, and the Independent Administrator.

Except in cases in which the Independent Administrator receives a decision
from the Neutral Arbitrator, the Neutral Arbitrator’'s appointment is terminated
on the date the Independent Administrator receives written notice under Rule
40.a or 40.b. No further Neutral Arbitrator will be appointed.

o

Sanctions

The Neutral Arbitrator may order appropriate sanctions for failure of any Party to

comply with its obligations under any of these rules or applicable law. These
sanctions mal)( include any sanction available under applicable law, as well as
payment of all or a portion of the other Party’s expenses for its Party Arbitrator or
the Neutral Arbitrator’s fees and expenses.

Release of Documents for Judicial Proceedings

The Independent Administrator shall, upon the written request of and
payment by a Party, furnish to the Party, at the Party’s expense, copies of
any papers, notices, process or other documents in the possession of the

15
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Independent Administrator that may be required in judicial proceedings
relating to that Party’s arbitration.

F. RULES OF ADMINISTRATION

43.

44,

45.

46.

47.

48.

Counting of Days

a. Unless a Rule specifies otherwise, “days” mean calendar days. Thus, all
days, including holidays, Saturdays and Sundays are to be counted when
counting the number of days. In determining the date an action is required,
the date of the event or document that triggers the action is not included, but
the date by which the action must occur is included.

b. If a Rule refers to “business days,” federal holidays, Saturdays, and Sundays
are excluded when counting the number of days.

C. If the date on which some action is to be taken, or a notice, process, or other
communication would otherwise be required to be sent or a period would
otherwise expire, falls on a holiday, a Saturday, or a Sunday, the date is
extended to the next succeeding business day.

No Limit on Immunity

Nothing in these Rules limits any statutory or common law immunity that the
Independent Administrator or Neutral Arbitrator may otherwise possess.

Neutral Arbitrator Fees

a. If the Neutral Arbitrator was selected from the List of Possible Arbitrators, the
Neutral Arbitrator's compensation for an arbitration shall accord with the fees
and terms sent out to the Parties by the Independent Administrator with the
List of Possible Arbitrators.

b. The Independent Administrator is not responsible for, or involved in the
collection of, the Neutral Arbitrator’s fees.

Expenses

The expenses of witnesses for any Party shall be paid by the Party .
Broducmg them. The fees and expenses of the Party Arbitrator shall be paid
y the Party who selected that Party Arbitrator.

Forms

The Parties and the Neutral Arbitrator may request blank copies of any forms
mentioned in these Rules from the Independent Administrator.

Questionnaire

a. At the conclusion of the arbitration, the Neutral Arbitrator shall

complete and timely return the arbitration questionnaire supplied by
the Independent Administrator. This information may be used by the
Independent Administrator and the Arbitration Oversight Board
(“AOB”) in evaluating the arbitration system.

(=

If the Independent Administrator received the Demand for Arbitration
on or after January 1, 2003, at the conclusion of the arbitration, the
Neutral Arbitrator shall inform the Independent Administrator of the
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49.

50.

51.

52.

53.

total fee and the percentage of fee allocated to each party. This
information will be used by the Independent Administrator to comply
with the disclosure requirements of California law.

Evaluation

At the conclusion of the arbitration, each Party shall complete and timely return the
evaluation form supplied by the Independent Administrator.

Amendment of Rules

a. The AOB [Independent Administrator] may amend these Rules in
consultation with the Independent Administrator and Health Plan [Arbitration
Advisory Committee]. The Rules in effect on the date the Independent
Administrator receives the Demand for Arbitration will apply to that _
arbitration throughout unless the Parties agree in writing that another version
of the Rules applies. The Parties shall serve a copy of that agreement on the
Independent Administrator.

b. If the relevant law changes or an event occurs which is not contemplated by
these Rules, the Arbitration Oversight Board [Independent Administrator
may adopt a new Rule(s) to deal adequately with that event. New Rule(s
shall apply to all pending arbitrations if the AOB deems such a change
necessary notwithstanding Rule 50.a. Any such new Rule(s? shall be created
in consultation with the Independent Administrator and Health Plan and shall
not be inconsistent with existing Rules [and shall be created in consultation
with the Arbitration Advisory Committee] unless the Independent
Administrator agrees to the change. The Independent Administrator shall
serve all Parties and Arbitrators in pending arbitrations with a cogy of any
such new Rule(s) and it shall be binding upon the Parties and Arbitrators.

In the event of an urgent condition that in the judgment of the Independent
Administrator threatens the orderly administration of the arbitration system,
with the concurrence of the Chair or Vice-Chair of the AOB, the Independent
Administrator shall adopt such temporary rules as it deems necessary to
preserve the orderly administration of the arbitration system.

|

Conflict with Law

If any of these Rules, or a modification of these Rules agreed on by the
Parties, is discovered to be in conflict with a mandatory provision of
aﬁpllcagle law, the provision of law will govern, and no other Rule will be
affected.

Acknowledgment of No Warranty

The Independent Administrator makes no representation about, or warranty
with respect to, the accuracy, or completeness of any information furnished
or required to be furnished in any Application Form or with respect to the
competence or training of any Neutral Arbitrator. Information is supplied to
allow Parties to conduct their own inquiries.

Public Reporting

Annually, the Independent Administrator will report in a collective fashion the
lengths of times it took to complete various tasks in the process of
adjudicating the claims, how the arbitrations were disposed of, and the
choices made by the Parties and Arbitrators. This report may be available
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to the public. The In

dependent Administrator will also post on its website

disclosures required

by statute or the Ethics Standards.

Legal Advice

While the Independen

t Administrator will try to answer guestions about th

ese Rules,

it cannot give lega

advice

to Parties or thei

r counsel or

provide them wit

h referrals.

The following “In

ormation for Claimants Who Do Not

Have Attorneys” may answer

some of the most commonly asked guestions.

Information for Claimants Who Do Not Have Attorneys

Lawyers say that a claimant who represents him or herself in a qual

action without an attorney’s help is acting in propria persona, or “in

pro per.” The Office

of the Independent Administrator provides the

ollowing information to assist claimants who are actin

In pro per.

We make this offer in order to help pro pers understa

Na o

ur system

and its procedures.

However, we can never provide

ega

advice

because we do not take sides in any case.

What

is the Office of the Independent Administrator?

The O

ice of the Independent Administrator, or OIA, is a neutral,

independent body that oversees arbitrations brought by

Kaiser

members under the Health Plan’s contracts with its

members and

their employers. These ar

itrations are control

ed by the Rules for

Kaiser Permanente Member Arbitrations Administered by the O

fice

of the Independent Adminis

trator. Cls

\imants acting in pro per should

carefully and thoroughly read

these Ru

es. The OIA will answer

questions about these Rules at any time. Just call us at the number

which appears below. However, we do not give lega

advice. This

means that we wil

tell you what our

Rules mean

and

ow to follow

them, but we will not advise you on

how they might affect your specific

case.

What is arbitration?
Arbitration is a lega

process. An arbitration hearing is like a court

hearing. You and the other side present witnesses,

including medical

experts, and other evidence. Unl

ke many court trials, there is no jury.

Throughout the process. a neutra

arbitrator acts as

a judge, or neutral

fact finder. T

e neutral arbitrator cannot give legal advice to you or to

the other party. The neutral arbitrator decides

the case based on his

or her interpretation of the law,

as it app ies

o the evidence

presented by the parties. The

decisions of the neutral arbitrator are

final, legally binding and enforceable

in court. Only very rare

exceptions allow the decision to

be changed.

Are arb

itration and mediation different?

Yes. Arbitration is not mediation.

Mediation is a process where the

people involved in a dispute at

tempt to solve their p

roblem with the

help of a neutral person, calle

“the mediator.” Unli

ke an arbitrator, a

mediator has no authority to impose a decision on the patrties.

Is a medical expert always necessary to prove a claim of

medical malpractice?

Under California law, testimony from a medical expert is nearly

always required to prove medical malpractice. This is true in both

arbitration and in court. Almost always, if you do not have a medical

18
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expert, you will lose your cla

im. Neithe

r the neutral arbitrator nor the

OIA can assist any party in

ocating or

hiring a medical expert.

What is su

mmary judgment and why is it important to my claim

of

medica

malpractice?

It

you

0 not have a medical expert, the respo

ndent (Kaiser) will

almost always

bring a

motion for su

mmary jud

gment, and the

arbitrator will a

most always grant t

his motion

ecause the

aw

requires it.

Summary judo

ment motions can also be broug

Nt

on other

D

ases. T

e case Is over If

summary judgment is granted.

T

S

means that, at a heatri

ring on a motion for summary judg

ment, |

a

c

laimant d

oes not off

er expert medical testimony, or ot

herwise offer

e

ffective

egal reaso

ns In opposition to the motion, the arbitrator must

0

rant the mo

tion and

close the case. Summary judgm

entis a

(0

ecision on the

e law alone, and no {

acts are involved.

Please

note that

when a case ends in this fashion, t

ere will be n

o0 hearing on t

e facts,

and no opportunity to present witnesses and ot

her evidence.

Cases

heard in court also end in summary judgment.

Are any other expert withesses needed during the arbitration

rocess”
%ometimes there are. For example, claimants seeking damages for

lost wages m

ayn

eed the testimony of an economist. Other experts

may be need

edd

epenad

ing on the nature of the claim.

May | ask a friend or relative for assistance in presenting my

c

ase?

You may nhot be represented by someone who is not an attorney. This

means that you

may not ask a

a friend or relative to help you present

your case ata

hearing or conf

erence, unless that person is an

attorney representing you in the matter.

What is ex parte communication?

EXx parte comm

unication occu

's when o

ne party (claimant or

respondent) tal

S or writes to t

€ neutra

arbitrator without givi

ng the

other party a c

nance

0 part

Clpa

te or respond. EX parte

communication is pro

hibited,

uniess

it concerns the schedule

or

ocation of a hearing or conference.

you

need to contact the neutral

al

r

bitrator for any ot

her reason, you should

write a letter to the

neutral

ar

bitrator and send

a copy of the letter to the respondent. You may

a

S0 request a con

erence call with the neutral arbitrator and

respondent.
What are my responsibilities when | decide to proceed without

a

Botl

lawyer?

h in court and in arbitration, people may

represent themse

Ives and

do not have to hire attorneys. However, in d

oi

ng so, the person

a

SSum

es all the responsibilities of a lawyer.

That means, for

examp

et

hat the person must learn

the California law that ap

plies to

the case, meet deadlines,

ocate and

subpoena witnesses where t

hat

is necessary, and identify,

hire and pay expert withesses whe

re they

are needed. Some of t

hese tasks take time, are complicated,

are

expenswe and must be prepa

red for some time

dvance. |

f the

person’s lawyer would normal

vy have

E
done atask, the c

aimant

representing him or herse

must o

o that tas

in arbitration and in

court.

If this sounds like a

ot of wor

K,

n

K,
k both
It is dif

it is.

ifficult, and an

arbitrator is not suppose

d to make t

he requirements any easier

to

meet because a person

has chosen to represent him or herself.

We
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encourage people to retain attorneys for arbitration. However, a

quarter of the OIA case load is ind

ividuals acting in pro per. We help

them to understand our Rules and

procedures as much as we can.

However, we stress that neither

the OIA nor the neutral arbitrator can

help parties by giving them lega

advice or by assisting them on

actual matters such as how to locate an expert witness.

Are there any other resources to help claimants acting in pro

er?

here are useful books written for claimants acting in pro per. Please

check your local library or bookstore. |f

vou need help finding a

awyer, call the State Bar or local County Bar Association.

If you have any questions, ples

1se call t

he OIA at (213) 637-9847.

You may obtain extra copies of

the Ru

es, our forms and other

helpful items at our website: www.oia-kaiserarb.com.
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EXHIBIT D

Application for Neutral Arbitrators
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Neutral Arbitrator Application
Kaiser Permanente Arbitration System

Answer each of the following questions completely. Type or clearly print your responses.
Attach additional answer sheets as necessary. You may attach your resume, but please do not
reference your resumein your answers unless a question specifically per mits you to do so.
Copies of your application will be provided to participantsin Kaiser’s arbitration system.

I PROFILE

Name:

Title Preference:

Business or Firm Name:

Business or Firm Address:

Business Telephone: Business Fax:

Business E-mail Address:

. ADMISSIONS AND AFFILIATIONS

Date admitted to the Cdifornia Bar: Bar No:

Active; Inactive; Date First Inactive (if judge, date of resignation):

Other state bars to which you are admitted (include states, dates of admission and bar numbers):

Memberships and positions held in bar, ADR professional or other panels, boards, agencies and
associations relevant to arbitration, health care, or medical malpractice law:

Courts or organizations for which you serve as a neutral arbitrator (list court/organization and program):

[1. LANGUAGES List any languages other than English which you speak and understand and in
which you would be willing to conduct arbitrations:

V. KAISER MEMBERSHIP

am/ am not currently a member of Kaiser Foundation Health Plan

have/ have not been a member of Kaiser Foundation Health Plan within the last five years.
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V. EDUCATION (College and Graduate) List al schools attended, degrees and years received:

VI. EMPLOYMENT Set forth all employment (without omissions) for the last ten years. Provide
employer, primary occupation, and dates of employment.

VIlI.  LEGAL EXPERIENCE Summarize your legal experience (including teaching) since
admission to the bar, particularly in the past ten years.

Percentage of practice in the last ten years representing: plaintiff % defense %
Percentage of federal or state court practice in the last ten years:. federa % state %
Number of yearsin the last ten years in which litigation occupied more than 50% of your time;

| have had at least three civil trias or arbitrations within the past five years in which | have served as
the lead attorney for one of the parties or an arbitrator.

VIIl. CURRENT PRACTICE State the percentages of your current practice in the following roles:
Asaneutra arbitrator, judge, or hearing officer: ___ %
Asadefense party arbitrator: _ % Asaplaintiff’s party arbitrator: __ %
Asadefenseattorney: % Asaplaintiff'sattorney: __ %
Asanexpert: % Asan ; %

(list other role)

102


tracyh
102


In descending order, list the subject areas of law in which you are currently most active.

Areaof Law Percentage of Practice
a

b.
C.
d

___________________________________________________________________________________________________________|]
IX. ARBITRATION EXPERIENCE Summarize your arbitration experience in the last ten years.

Include your role or roles (e.g., neutral arbitrator, party arbitrator, hearing officer, plaintiff’s
counsel, defense counsel, expert, etc.), number of years in each role, approximate number of
cases in which you have participated in each role, and whether you are currently serving in any of
these roles.

Have your actions as an arbitrator figured in a published legal opinion? If so, please provide
the citation.

___________________________________________________________________________________________________________|]
X. ARBITRATION TRAINING Describe any arbitration training you have received. For each

training, list the training provider’s name, length of training, dates of training, and a brief
description of the training. Y ou may reference a specific section of your resume that sets out
your training related to arbitration.

]
XI. MEDICAL MALPRACTICE EXPERIENCE Have you been involved in any medica

mal practice case within the past ten years? If so, set forth the years of your involvement, your
role (e.g., plaintiff’s counsel, defense counsel, neutral arbitrator, party arbitrator, hearing officer,
expert, litigant, etc.), and the approximate number of cases in each role.

__________________________________________________________________________________________________________________________|
XIl. OTHER RELEVANT EXPERIENCE Describe any other relevant experience.
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XIIl. PREVIOUSINVOLVEMENT IN KAISER CASES Set forth your involvement, if any, in any
case involving Kaiser Permanente or any affiliated entity or individual within the past five years.
For each case, identify your role (e.g., neutral arbitrator, plaintiff/claimant party arbitrator,
defense party arbitrator, judge, hearing officer, plaintiff/claimant counsel, defense counsel, expert,
litigant etc.), whether the case went to verdict and, if so, for which side the verdict
was rendered (plaintiff or defense), and the amount of the award, if any.

To the best of your recollection, were you involved in any Kaiser case prior to five years ago?
If so, to the best of your recollection, state your role or roles. State the approximate number of
cases in which you were involved. Be as specific as your records or recollection will permit.

X1V. EXPEDITED HEARINGS Are you willing to act as a neutral arbitrator for expedited claims
that must be completed within five months or less of the date you are appointed?

Yes No

XV. PRO PER CASES Areyou wiling to act as a neutra arbitrator for cases in which one or both
parties are not represented by counsel?

Yes No

XVI. |INSURANCE Do you carry insurance that covers your activities as a neutral arbitrator?
Yes No If no, do you intend to obtain such insurance before working on
arbitrations administered by the Office of the Independent Administrator?

Yes No

XVII. CONVICTIONS, SANCTIONS AND DISCIPLINE Answer each question:

Have you ever been convicted of acrime? Yes No
If so, attach an explanation.

Have you ever been sanctioned by a court for $1,000 or more? Yes No
If so, attach an explanation.

Have you ever been disciplined by any court, administrative agency, bar association, or other
professional group? Yes No
If so, attach an explanation.
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XVIIl. REFERENCES
| am providing references for my work (check your role(s) and provide references as set forth
below):

as an arbitrator. List the name, addresses, and tel ephone numbers of counsel for the
plaintiff and the defense in the last five arbitrations or civil trials for which you served as a
neutral arbitrator, judge or hearing officer. Provide atota of ten contacts.

as an attorney. List the name, addresses, and tel ephone numbers of opposing counsel and

neutral arbitrators, judges, or hearing officers for the last five arbitrations or civil trials in which
you participated. Provide atotal of ten contacts.

asa . (Other - please describe.) List the names addresses, and telephone
numbers of counsel and/or arbitrators, judges, or hearing officersin the last five arbitrations or
civil trials in which you participated. These references must reflect different sides in the
arbitration or civil trials and must be able to provide a report of how you handled yourself in an
arbitration or civil tria:

Y ou may provide references for yourself in different roles (e.g., two references for your work as
an arbitrator and three references for your work as an attorney).

Matter #1. My role
Reference’ srole Reference’ s name, address and telephone number:

Reference’ s role, Reference’ s name, address and telephone number:

Matter #2. My role
Reference’ s role, Reference’ s name, address and telephone number:

Reference’ srole Reference’ s name, address and tel ephone number:

Matter #3. My role
Reference srole Reference’ s name, address and tel ephone number:

Reference’ s role Reference’ s name, address and telephone number:

Matter #4. My role
Reference’ s role Reference’ s name, address and telephone number:

Reference srole Reference’ s name, address and tel ephone number:

Matter #5. My role
Reference’ s role Reference’ s name, address and telephone number:

Reference’ s role Reference’ s name, address and tel ephone number:
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X1X. TRAVEL Complete the following.
Check one._ | am applying to conduct arbitrations in Northern California.
Northern California includes Alameda, Contra Costa, Marin,
San Francisco, San Mateo, Sonoma, Napa, Solano, Sacramento,
Yolo, San Joaquin, Santa Clara, Stanislaus, Placer and Fresno counties.

___ | 'am applying to conduct arbitrations in Southern California.

Southern Cdifornia includes, Kern, Ventura, Los Angeles,
Orange, San Bernardino, Riverside and San Diego counties.

Are you willing to travel anywhere within the half of the state you check above to hear

arbitration cases? Yes No
Check dl that apply. I am willing to travel to the following counties without charging

for travel time or travel expenses:

Northern California: Alameda County__ Contra Costa County__ Marin County__

San Francisco County__ San Mateo County_ Sonoma County__ Napa County___
Solano County___ Sacramento County___ Yolo County___San Joaquin County__

Santa Clara County____ Stanislaus County____ Placer County___ Fresno County____

Southern Cdlifornia: Kern County__ Ventura County__ Los Angeles County_
Orange County____San Bernardino County___ Riverside County__San Diego County___

Indicate your terms and charges, if any, for time spent in transit.

Indicate your terms and charges, if any, for transportation costs.

__________________________________________________________________________________________________________________________|

XX. AFFIRMATION
My signature on this form affirms that the foregoing statements and all attached information are
true and correct to the best of my knowledge. | understand that any misrepresentation, or any
failure on my part to supply information requested by the Office of the Independent Administrator
may constitute a basis for my disqualification or withdrawal of my name as an arbitrator for
Kaiser Permanente matters. | understand that if | am selected as a member of the Office of the
Independent Administrator’s panel of neutra arbitrators, copies of this application and all
information | attach to it will be available to claimants, their attorneys, Kaiser Permanente, its
attorneys, the Office of the Independent Administrator, and Kaiser Permanente’ s Arbitration
Advisory Committee. | also understand that the Independent Administrator may attempt to verify
any of the information contained init. | consent to that process.

Signature Date
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Schedule of Feesand Costs
Answer each of the following questions completely. Type or clearly print your responses.
Attach additional answer sheets as necessary. Copies of thisform will be provided to

participantsin Kaiser'sarbitration program.

Arbitrator's Name

1 State the fees and charges for your services.
a Hearing fees. per hour or per day

If daily, what are your charges for partid days?
b. Mesting fees per hour or per day

If daily, what are your charges for partid days?
C. Fees for study or document review: per hour or per day

If daily, what are your charges for partid days?
d. Do you chargefor travel time? Yes ___ No ___

If s0, what do you charge?

e Do you chargefor expenses? Yes _ No ___

If so, for what expenses, and how much?

f. Do you charge for any postponed or canceled proceedings (conference, telephone
cdl, meeting, hearing, etc.) during the course of an arbitration? Yes __ No ___
If s0, what are the terms and charges?

s} Do you charge a cancellation fee if a case settles before the hearing date?
Yes __ No ___ If s, describe the terms and charges in this Situation.

h. Describe any requirements you have regarding the timing of payments.
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2. Can you provide space for any or al of the arbitration proceedings? Yes __~ No ___
If S0, set forth the location of the space and any applicable charges. Also, please sate
whether you require the use of such space.

3. Set forth any other fees, terms or conditions you require in the event that you are sdlected to sit
asaneutrd arbitrator for an arbitration administered by the Office of the Independent
Adminigtrator. Include a copy of any forms, stipulations or other agreements that you require
be Sgned by the partiesin order for you to serve as aneutrd arbitrator in any such metter.

4, My sgnature on this form affirms that the foregoing statements and dl attached
information is true and correct to the best of my knowledge. | understand that | may not
changethefees| charge for arbitrations administered by the Office of the Independent
Adminigrator during my first year of service, but may do so annudly thereafter. | understand
that any misrepresentation, or any failure on my part to supply information
requested by the Office of the Independent Adminigtrator may condtitute a basis for my
disqudification or withdrawa of my name as an arbitrator for matters administered by the
Office of the Independent Administrator.

Signature Date
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Certificate of Veracity, Consent and Under standing

Theinformation contained in my application, and any attachmentsthereto, istrue and
accur ate to the best of my knowledge, information and belief. 1n addition, | consent to and
under stand the following:

1 | understand that if my application is accepted, | will not be an employee or agent of the Office
of the Independent Adminigtrator. | understand that, if selected, | will become amember of the
Neutral Arbitrator Pand organized and maintained by the Office of the Independent
Adminigrator. The Office of the Independent Administrator may include my name on lists of
neutral arbitrators from which clamants, their counsd, Kaiser Permanente, and its counsd will
select one arbitrator.

2. | understand that submission of an gpplication for the Neutra Arbitrator Panel does not
guarantee that | will be accepted on the pand and that the Office of the Independent
Adminigtrator has complete discretion to make additions, changes and deletions to the
compoadition of the Neutral Arbitrator Pand at any time.

3. | understand that my acceptance as a member of the Neutra Arbitrator Pandl does not obligate
the Office of the Independent Administrator to propose me for gppointment as aneutrd in any
case, nor guarantee that | will be salected by the partiesto serve as a neutra arbitrator.

Further, | recognize that | am under no obligation to accept appointments.

4, | consent to disclosure of the information contained in my goplication to parties and thelr
counsd, the Office of the Independent Adminigtrator and Kaiser Permanente's Arbitration
Advisory Committee. | further consent that the information in this application is subject to
veification by any or dl of them.

5. | understand that the Office of the Independent Administrator will undertake to update
information contained in my application at least once per year. | consent to provide such
updated information. Notwithstanding the annua update, | agree to promptly notify the Office
of the Independent Adminigtrator if there is any materia change in the information provided in
my gpplication. | agree to notify the Office of the Independent Administrator  and partiesin

any proceedings administered by it of any change of address, telephone number, or fax
number within five days.
6. | understand and agree that | am responsible for billing and collecting fees and expenses directly

from the parties to any arbitration. | understand that compensation that may become due me
for services as aneutra arbitrator is the sole and direct obligation of the parties to the disoute
and that the Office of the Independent Adminigtrator has no liability to me for billing or
paymen.

109


tracyh
109


7. | understand that | may not change the fees | charge for arbitrations administered by the Office
of the Independent Adminigtrator during my first year of service. Further, | understand that
changes in the terms of my compensation, following my first year of acceptance to the pand,
may be made once per year as part of the gpplication update process conducted by the Office
of the Independent Adminigirator.

8. | understand that when being considered as a neutrd arbitrator by prospective parties, | will be
required to disclose any potentid conflicts of interest either | or my firm or my employer may
have. | understand that these conflicts may result in my disqudification by one or more of the

parties.

Print Name

Signature Date

10
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EXHIBIT E

Qualificationsfor Neutral Arbitrators
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Qualificationsfor Neutral Arbitrators
for Kaiser Permanente’'s Mandatory Arbitration System

1 Neutra arbitrators shall be members of the State Bar of California, members of the state bar of
another state with extensive practice in Cdifornia during the past five years, or retired Sate or
federal judges.

2. Neutra arbitrators shal not have received public discipline or censure from the state bar of
Cdifornia or any other state bar in the past five years. In the case of former judges, they shal
not have received public discipline or censure from any government body that has authority to
discipline judgesin the padt five years.

3. Neutral arbitrators shal

@ have been admitted to practice for at least ten years, with substantid litigetion
experience; AND

(b) have had at |leadt three civil trids or arbitrations within the past five yearsin
which they have served as either (i) the lead attorney for one of the parties or
(i) an arbitrator; OR

(© have been a gtate or federa judge; OR

(d) have completed within the last five years a program designed specifically for
the training of arbitrators.

4, Neutra arbitrators shall provide satisfactory evidence of ability to act as an Arbitrator based
upon judicid, trid, or lega experience.

5. Neutrd arbitrators shdl not have served as party arbitrators on any matter involving Kaiser
Permanente, or any affiliated organization or individud, within the lat five years.

6. Neutral arbitrators shal not presently serve as attorney of record or an expert withessor a
consultant for or againgt Kaiser Permanente, or any organization or individud affiliated with
Kaser Permanente, or have had any such matters at anytime within the past five years.

7. Neutra arbitrators shdl successfully complete an gpplication provided by the Independent
Adminigrator.

8. Neutrd arbitrators shdl follow applicable arbitration statutes, substantive law of the issues
addressed, and procedures of the Independent Administrator.

0. Neutrd arbitrators shal comply with the provisons of code of ethics selected by the Office of
the Independent Administrator.

10. Neutrd arbitrators shal adminiser Kaiser arbitrations in afair and efficient manner.

Qualifications 07-30-01
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EXHIBIT F

2003 Ethics Standards
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DIVISION VI. Ethics Standardsfor Neutral Arbitratorsin Contractual
Arbitration

Standard 1. Purpose, intent, and construction

(@) These standards are adopted under the authority of Code of Civil
Procedure section 1281.85 and establish the minimum standards of
conduct for neutral arbitrators who are subject to these standards. They
are intended to guide the conduct of arbitrators, to inform and protect
participants in arbitration, and to promote public confidence in the
arbitration process.

(b) For arbitration to be effective there must be broad public confidence in
the integrity and fairness of the process. Arbitrators are responsible to
the parties, the other participants, and the public for conducting
themselves in accordance with these standards so as to merit that
confidence.

(c) These standards are to be construed and applied to further the purpose
and intent expressed in subdivisions (@) and (b) and in conformance
with all applicable law.

(d) These standards are not intended to affect any existing civil cause of
action or create any new civil cause of action.

Comment to Standard 1

Code of Civil Procedure section 1281.85 provides that, beginning July 1, 2002, a person serving
asaneutral arbitrator pursuant to an arbitration agreement shall comply with the ethics standards
for arbitrators adopted by the Judicial Council pursuant to that section.

While the grounds for vacating an arbitration award are established by statute, not these
standards, an arbitrator’ s violation of these standards may, under some circumstances, fall within
one of those statutory grounds. (See Code Civ. Proc., § 1286.2.) A failure to disclose within the
time required for disclosure aground for disgualification of which the arbitrator was then aware
isaground for vacatur of the arbitrator’s award. (See Code Civ. Proc., 8 1286.2(a)(6)(A).)
Violations of ather obligations under these standards may also constitute grounds for vacating an
arbitration award under section 1286.2(a)(3) if “the rights of the party were substantially
prejudiced” by the violation.

While vacatur may be an available remedy for violation of these standards, these standards are
not intended to affect any civil cause of action that may currently exist nor to create any new civil
cause of action. These standards are also not intended to establish a ceiling on what is considered
good practice in arbitration or to discourage efforts to educate arbitrators about best practices.
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Standard 2. Definitions

As used in these standards:

(& [Arbitrator and neutral arbitrator]

D)

(2)

“Arbitrator” and “neutral arbitrator” mean any arbitrator who is
subject to these standards and who is to serve impartially, whether
selected or appointed:

(A) Jointly by the parties or by the arbitrators selected by the
parties;

(B) By the court, when the parties or the arbitrators selected by
the parties fail to select an arbitrator who was to be selected
jointly by them; or

(C) By adispute resolution provider organization, under an
agreement of the parties.

Where the context includes events or acts occurring before an
appointment isfinal, “arbitrator” and “neutral arbitrator” include a
person who has been served with notice of a proposed nomination
or appointment.

(b) “Applicable law” means constitutional provisions, statutes, decisional
law, California Rules of Court, and other statewide rules or regulations
that apply to arbitrators who are subject to these standards.

(c) “Conclusion of the arbitration” means the following:

D)

(2)

3

When the arbitrator is disqualified or withdraws or the caseis
settled or dismissed before the arbitrator makes an award, the date
on which the arbitrator’ s appointment is terminated;

When the arbitrator makes an award and no party makes atimely
application to the arbitrator to correct the award, the final date for
making an application to the arbitrator for correction; or

When a party makes atimely application to the arbitrator to correct
the award, the date on which the arbitrator serves a corrected
award or adenial on each party, or the date on which denia occurs
by operation of law.
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(d) “Consumer arbitration” means an arbitration conducted under a
predispute arbitration provision contained in a contract that meets the
criterialisted in paragraphs (1) through (3) below. “ Consumer
arbitration” excludes arbitration proceedings conducted under or arising
out of public or private sector labor-relations laws, regulations, charter
provisions, ordinances, statutes, or agreements.

(1) The contract iswith aconsumer party, as defined in these
standards,

(2) The contract was drafted by or on behalf of the nonconsumer
party; and

(3 The consumer party was required to accept the arbitration
provision in the contract.

(e) “Consumer party” isaparty to an arbitration agreement who, in the
context of that arbitration agreement, is any of the following:

(1) Anindividua who seeks or acquires, including by lease, any goods
or services primarily for personal, family, or household purposes
including, but not limited to, financial services, insurance, and
other goods and services as defined in section 1761 of the Civil
Code;

(2) Anindividual who isan enrollee, a subscriber, or insured in a
health-care service plan within the meaning of section 1345 of the
Health and Safety Code or health-care insurance plan within the
meaning of section 106 of the Insurance Code;

(3 Anindividua with amedical malpractice claim that is subject to
the arbitration agreement; or

(4) Anemployee or an applicant for employment in a dispute arising
out of or relating to the employee’ s employment or the applicant’s
prospective employment that is subject to the arbitration
agreement.

(f) “Dispute resolution neutral” means atemporary judge appointed under

article VI, section 21 of the California Constitution, a referee appointed
under Code of Civil Procedure section 638 or 639, an arbitrator, a
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(9)

(h)

(i)

()

(k)

()

(m)

(n)

(0)

(p)

neutral evaluator, a special master, a mediator, a settlement officer, or a
settlement facilitator.

“Dispute resolution provider organization” and “provider organization”
mean any nongovernmental entity that, or individual who, coordinates,
administers, or provides the services of two or more dispute resolution
neutrals.

“Domestic partner” means a domestic partner as defined in Family Code
section 297.

“Financia interest” means afinancial interest within the meaning of
Code of Civil Procedure section 170.5.

“Gift” means a gift as defined in Code of Civil Procedure section
170.9(1).

“Honoraria’ means honoraria as defined in Code of Civil Procedure
section 170.9(h) and (i).

“Lawyer in the arbitration” means the lawyer hired to represent a party
in the arbitration.

“Lawyer for aparty” meansthe lawyer hired to represent a party in the
arbitration and any lawyer or law firm currently associated in the
practice of law with the lawyer hired to represent a party in the
arbitration.

“Member of the arbitrator’ simmediate family” means the arbitrator’s
spouse or domestic partner and any minor child living in the arbitrator’s
household.

“Member of the arbitrator’ s extended family” means the parents,
grandparents, great-grandparents, children, grandchildren, great-
grandchildren, siblings, uncles, aunts, nephews, and nieces of the
arbitrator or the arbitrator’ s spouse or domestic partner or the spouse of
such person.

[Party]

(1) “Party” means a party to the arbitration agreement:
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(A) Who seeksto arbitrate a controversy pursuant to the
agreement;

(B) Against whom such arbitration is sought; or

(C) Who is made a party to such arbitration by order of a court or
the arbitrator upon such party’ s application, upon the
application of any other party to the arbitration, or upon the
arbitrator’ s own determination.

(2) *“Party” includesthe representative of a party, unless the context
requires a different meaning.

(q) “Party-arbitrator” means an arbitrator selected unilaterally by a party.

(r) “Private practice of law” means private practice of law as defined in Code
of Civil Procedure section 170.5.

(s) “Significant personal relationship” includes a close personal friendship.

Comment to Standard 2

Subdivision (a). The definition of “arbitrator” and “ neutral arbitrator” in this standard is intended
toinclude all arbitrators who are to serve in a neutral and impartial manner and to exclude
unilaterally selected arbitrators.

Subdivisions (1) and (m). Arbitrators should take special care to note that there are two different
terms used in these standards to refer to lawyers who represent partiesin the arbitration. In
particular, arbitrators should note that the term “lawyer for a party” includes any lawyer or law
firm currently associated in the practice of law with the lawyer hired to represent a party in the
arbitration.

Subdivision (p)(2). While this provision generally permits an arbitrator to provide required
information or notices to a party’s attorney as that party’ s representative, a party’ s attorney
should not betreated as a “party” for purposes of identifying matters that an arbitrator must
disclose under standards 7 or 8, as those standards contain separate, specific requirements
concerning the disclosure of relationships with a party’ s attorney.

Other terms that may be pertinent to these standards are defined in Code of Civil Procedure
section 1280.

Standard 3. Application and effective date

(&) Except as otherwise provided in this standard and standard 8, these
standards apply to all persons who are appointed to serve as neutral
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arbitrators on or after July 1, 2002, in any arbitration under an
arbitration agreement, if:

(1) Thearbitration agreement is subject to the provisions of title 9 of
part I11 of the Code of Civil Procedure (commencing with section
1280); or

(2) Thearbitration hearing isto be conducted in California.

(b) These standards do not apply to:

(1) Party arbitrators, as defined in these standards; or
(2) Any arbitrator servingin:

(A) Aninternational arbitration proceeding subject to the
provisions of title 9.3 of part 111 of the Code of Civil
Procedure;

(B) A judicia arbitration proceeding subject to the provisions of
chapter 2.5 of title 3 of part I11 of the Code of Civil
Procedure;

(C) An attorney-client fee arbitration proceeding subject to the
provisions of article 13 of chapter 4 of division 3 of the
Business and Professions Code;

(D) An automobile warranty dispute resolution process certified
under California Code of Regulationstitle 16, division 33.1;

(E) Anarbitration of aworkers' compensation dispute under
Labor Code sections 5270 through 5277;

(F) An arhitration conducted by the Workers Compensation
Appeals Board under Labor Code section 5308;

(G) Anarhitration of acomplaint filed against a contractor with
the Contractors State License Board under Business and
Professions Code sections 7085 through 7085.7; or

(H) An arbitration conducted under or arising out of public or

private sector labor-relations laws, regulations, charter
provisions, ordinances, statutes, or agreements.
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(c) Personswho are serving in arbitrations in which they were appointed to
serve as arbitrators before July 1, 2002, are not subject to these
standards in those arbitrations. Persons who are serving in arbitrations
in which they were appointed to serve as arbitrators before January 1,
2003, are not subject to standard 8 in those arbitrations.

Comment to Standard 3

With the exception of standard 8, these standards apply to all neutral arbitrators appointed on or
after July 1, 2002, who meet the criteria of subdivision (a). Arbitration provider organizations,
although not themselves subject to these standards, should be aware of them when performing
administrative functions that involve arbitrators who are subject to these standards. A provider
organization’s policies and actions should facilitate, not impede, compliance with the standards
by arbitrators who are affiliated with the provider organization.

Standard 4. Duration of duty

(&) Except as otherwise provided in these standards, an arbitrator must
comply with these ethics standards from acceptance of appointment
until the conclusion of the arbitration.

(b) If, after the conclusion of the arbitration, a caseis referred back to the
arbitrator for reconsideration or rehearing, the arbitrator must comply
with these ethics standards from the date the case is referred back to the
arbitrator until the arbitration is again concluded.

Standard 5. General duty

An arbitrator must act in a manner that upholds the integrity and fairness of
the arbitration process. He or she must maintain impartiality toward all
participants in the arbitration at all times.

Comment to Standard 5

This standard establishes the overarching ethical duty of arbitrators. The remaining standards
should be construed as establishing specific requirements that implement this overarching duty in
particular situations.

Maintaining impartiality toward al participants during all stages of the arbitration is central to
upholding the integrity and fairness of the arbitration. An arbitrator must perform his or her duties
impartially, without bias or prejudice, and must not, in performing these duties, by words or
conduct manifest partiality, bias, or prejudice, including but not limited to partiality, bias, or
prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation,
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socioeconomic status, or the fact that a party might select the arbitrator to serve as an arbitrator in
additional cases. After accepting appointment, an arbitrator should avoid entering into any
relationship or acquiring any interest that might reasonably create the appearance of partiality,
bias, or prejudice. An arbitrator does not become partial, biased, or prejudiced ssimply by having
acquired knowledge of the parties, the issues or arguments, or the applicable law.

Standard 6. Duty to refuse appointment

Notwithstanding any contrary request, consent, or waiver by the parties, a
proposed arbitrator must decline appointment if he or she is not able to be

impartial.

Standard 7. Disclosure

(& [Intent] Thisstandard isintended to identify the matters that must be
disclosed by a person nominated or appointed as an arbitrator. To the
extent that this standard addresses matters that are also addressed by
statute, it isintended to include those statutory disclosure requirements,
not to eliminate, reduce, or otherwise limit them.

(b)

[General provisions] For purposes of this standard:

D)

)

3)

(Collective bargaining cases excluded) Theterms*cases’ and
“any arbitration” do not include collective bargaining cases or
arbitrations conducted under or arising out of collective bargaining
agreements between employers and employees or between their
respective representatives.

(Offers of employment or professional relationship) If an
arbitrator has disclosed to the partiesin an arbitration that he or she
will entertain offers of employment or of professional relationships
from aparty or lawyer for a party while the arbitration is pending
asrequired by subdivision (b) of standard 12, the arbitrator is not
required to disclose to the parties in that arbitration any such offer
from aparty or lawyer for a party that he or she subsequently
receives or accepts while that arbitration is pending.

(Names of partiesin cases) When making disclosures about other
pending or prior cases, in order to preserve confidentiality, itis
sufficient to give the name of any party who is not a party to the
pending arbitration as “claimant” or “respondent” if the party isan
individual and not a business or corporate entity.
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() [Timeand manner of disclosure] Within ten calendar days of service
of notice of the proposed nomination or appointment, a proposed
arbitrator must disclose to all parties in writing all matterslisted in
subdivisions (d) and (e) of this standard of which the arbitrator is then
aware. If an arbitrator subsequently becomes aware of a matter that
must be disclosed under either subdivision (d) or (e) of this standard, the
arbitrator must disclose that matter to the parties in writing within 10
calendar days after the arbitrator becomes aware of the matter.

(d) [Required disclosures] A person who is nominated or appointed as an
arbitrator must disclose all matters that could cause a person aware of
the facts to reasonably entertain a doubt that the proposed arbitrator
would be able to be impartial, including al of the following:

(1) (Family relationshipswith party) The arbitrator or a member of the
arbitrator’ simmediate or extended family is a party, aparty’s
spouse or domestic partner, or an officer, director, or trustee of a

party.

(2) (Family relationshipswith lawyer in the arbitration) The
arbitrator, or the spouse, former spouse, domestic partner, child,
sibling, or parent of the arbitrator or the arbitrator’ s spouse or
domestic partner is:

(A) A lawyer inthe arbitration;

(B) The spouse or domestic partner of alawyer in the arbitration;
or

(C) Currently associated in the private practice of law with a
lawyer in the arbitration.

(3) (Sgnificant personal relationship with party or lawyer for a party)
The arbitrator or amember of the arbitrator’ s immediate family
has or has had a significant personal relationship with any party or
lawyer for a party.
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(4) (Serviceasarbitrator for a party or lawyer for party)

(A) Thearbitrator is serving or, within the preceding five years,
has served:

(i) Asaneutra arbitrator in another prior or pending
noncol lective bargaining case involving a party to the
current arbitration or alawyer for a party.

(i) Asaparty-appointed arbitrator in another prior or
pending noncollective bargaining case for either a party
to the current arbitration or alawyer for a party.

(iif) Asaneutral arbitrator in another prior or pending
noncol | ective bargaining case in which he or she was
selected by a person serving as a party-appointed
arbitrator in the current arbitration

(B) [Caseinformation] If the arbitrator is serving or has served in
any of the capacitieslisted under (A), he or she must disclose:

(i) Thenames of the partiesin each prior or pending case
and, where applicable, the name of the attorney
representing the party in the current arbitration who is
involved in the pending case, who was involved in the
prior case, or whose current associate isinvolved in the
pending case or was involved in the prior case.

(i) Theresults of each prior case arbitrated to conclusion,
including the date of the arbitration award, identification
of the prevailing party, the amount of monetary damages
awarded, if any, and the names of the parties attorneys.

(C) [Summary of caseinformation] If the total number of the
cases disclosed under (A) is greater than five, the arbitrator
must provide a summary of these cases that states.

(i) The number of pending casesin which the arbitrator is
currently serving in each capacity;

(i) The number of prior casesin which the arbitrator
previously served in each capacity;
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(ii1) The number of prior cases arbitrated to conclusion; and

(iv) The number of such prior casesin which the party to the
current arbitration, the party represented by the lawyer
for aparty in the current arbitration or the party
represented by the party-arbitrator in the current
arbitration was the prevailing party.

(5 (Compensated service as other dispute resolution neutral) The
arbitrator is serving or has served as a dispute resolution neutral
other than an arbitrator in another pending or prior noncollective
bargaining case involving a party or lawyer for a party and the
arbitrator received or expectsto receive any form of compensation
for serving in this capacity.

(A) [Timeframe] For purposes of this paragraph (5), “prior case”

(B)

means any case in which the arbitrator concluded his or her
service as a dispute resolution neutral within two years before
the date of the arbitrator’s proposed nomination or
appointment, but does not include any case in which the
arbitrator concluded his or her service before January 1, 2002.

[Case information] If the arbitrator is serving or has served in
any of the capacities listed under this paragraph (5), he or she
must disclose:

(i) Thenames of the partiesin each prior or pending case
and, where applicable, the name of the attorney in the
current arbitration who isinvolved in the pending case,
who was involved in the prior case, or whose current
associate isinvolved in the pending case or was
involved in the prior case;

(i) The dispute resolution neutral capacity (mediator,
referee, etc.) in which the arbitrator is serving or served
in the case; and

(iii) In each such case in which the arbitrator rendered a
decision as atemporary judge or referee, the date of the
decision, the prevailing party, the amount of monetary
damages awarded, if any, and the names of the parties
attorneys.
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(©) [Summary of case information] If the total number of cases
disclosed under this paragraph (5) is greater than five, the
arbitrator must also provide a summary of the cases that
states:

(i) The number of pending cases in which the arbitrator is
currently serving in each capacity;

(i) The number of prior casesin which the arbitrator
previously served in each capacity;

(ii1) The number of prior cases in which the arbitrator
rendered a decision as atemporary judge or referee; and

(iv) The number of such prior casesin which the party to the
current arbitration or the party represented by the lawyer
for aparty in the current arbitration was the prevailing

party.

(6) (Current arrangements for prospective neutral service) Whether the
arbitrator has any current arrangement with a party concerning
prospective employment or other compensated service as a dispute
resolution neutral or is participating in or, within the last two years,
has participated in discussions regarding such prospective
employment or service with a party.

(7) (Attorney-client relationships) Any attorney-client relationship the
arbitrator has or has had with a party or lawyer for a party.
Attorney-client relationships include the following:

(A) An officer, adirector, or atrustee of aparty isor, within the
preceding two years, was a client of the arbitrator in the
arbitrator’s private practice of law or aclient of alawyer with
whom the arbitrator is or was associated in the private
practice of law;

(B) Inany other proceeding involving the same issues, the
arbitrator gave advice to a party or alawyer in the arbitration
concerning any matter involved in the arbitration; and

(C) Thearbitrator served as alawyer for or as an officer of a
public agency which is a party and personally advised or in
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any way represented the public agency concerning the factual
or legal issues in the arbitration.

(8 (Other professional relationships) Any other professional
relationship not already disclosed under paragraphs (2)-(7) that the
arbitrator or amember of the arbitrator’simmediate family has or
has had with a party or lawyer for a party, including the following:

(A) The arbitrator was associated in the private practice of law
with alawyer in the arbitration within the last two years.

(B) The arbitrator or a member of the arbitrator’simmediate
family is or, within the preceding two years, was an employee
of or an expert witness or a consultant for a party; and

(C) Thearbitrator or a member of the arbitrator’simmediate
family is or, within the preceding two years, was an employee
of or an expert witness or a consultant for alawyer in the
arbitration.

(9) (Financial interestsin party) The arbitrator or amember of the
arbitrator’ simmediate family has afinancia interest in a party.

(10) (Financial interestsin subject of arbitration) The arbitrator or a
member of the arbitrator’s immediate family has a financial
interest in the subject matter of the arbitration.

(11) (Affected interest) The arbitrator or a member of the arbitrator’s
immediate family has an interest that could be substantially
affected by the outcome of the arbitration.

(12) (Knowledge of disputed facts) The arbitrator or a member of the
arbitrator’ simmediate or extended family has personal knowledge
of disputed evidentiary facts relevant to the arbitration. A person
who is likely to be a material witness in the proceeding is deemed
to have personal knowledge of disputed evidentiary facts
concerning the proceeding.

(13) (Membership in organizations practicing discrimination) The
arbitrator’ s membership in any organization that practices
invidious discrimination on the basis of race, sex, religion, national
origin, or sexual orientation. Membership in areligious
organization, an official military organization of the United States,
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or anonprofit youth organization need not be disclosed unlessit
would interfere with the arbitrator’ s proper conduct of the
proceeding or would cause a person aware of the fact to reasonably
entertain a doubt concerning the arbitrator’ s ability to act
impartially.

(14) Any other matter that:

(A) Might cause a person aware of the facts to reasonably
entertain a doubt that the arbitrator would be able to be
impartial;

(B) Leadsthe proposed arbitrator to believe there is a substantial
doubt asto hisor her capacity to be impartial, including, but
not limited to, bias or prejudice toward a party, lawyer, or law
firmin the arbitration; or

(C) Otherwise leadsthe arbitrator to believe that his or her
disqualification will further the interests of justice.

(e) [Inability to conduct or timely complete proceedings| In addition to
the matters that must be disclosed under subdivision (d), an arbitrator
must also disclose:

(1) If thearbitrator is not able to properly perceive the evidence or
properly conduct the proceedings because of a permanent or
temporary physical impairment; and

(2) Any constraints on his or her availability known to the arbitrator
that will interfere with his or her ability to commence or complete
the arbitration in a timely manner.

(f) [Continuing duty] An arbitrator’s duty to disclose the matters
described in subdivisions (d) and (e) of this standard is a continuing
duty, applying from service of the notice of the arbitrator’ s proposed
nomination or appointment until the conclusion of the arbitration
proceeding.

Comment to Standard 7

This standard requires arbitrators to disclose to all parties, in writing within 10 days of service of
notice of their proposed nomination or appointment, all matters they are aware of at that time that
could cause a person aware of the facts to reasonably entertain a doubt that the proposed
arbitrator would be able to be impartial and to disclose any additional such matters within 10 days
of becoming aware of them.
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Timely disclosure to the partiesis the primary means of ensuring the impartiality of an arbitrator.
It provides the parties with the necessary information to make an informed selection of an
arbitrator by disqualifying or ratifying the proposed arbitrator following disclosure. See also
standard 10, concerning disclosure and disqualification reguirements relating to concurrent and
subsequent employment or professional relationships between an arbitrator and a party or
attorney in the arbitration. A party may disqualify an arbitrator for failure to comply with
statutory disclosure obligations (see Code Civ. Proc., 8 1281.91(a)). Failure to disclose, within
the time required for disclosure, aground for disqualification of which the arbitrator was then
awareis aground for vacatur of the arbitrator’'s award (see Code Civ. Proc., § 1286.2(a)(6)(A)).

The arbitrator’ s overarching duty under this standard, which mirrors the duty set forth in Code of
Civil Procedure section 1281.9, isto inform parties about matters that could cause a person aware
of the factsto reasonably entertain a doubt that the proposed arbitrator would be able to be
impartial. While the remaining subparagraphs of (d) require the disclosure of specific interests,
relationships, or affiliations, these are only examples of common matters that could cause a
person aware of the facts to reasonably entertain a doubt that the arbitrator would be able to be
impartial. The absence of the particular interests, relationships, or affiliations listed in the
subparagraphs does not necessarily mean that there is no matter that could reasonably raise a
guestion about the arbitrator’ s ability to be impartial and that therefore must be disclosed. An
arbitrator must make determinations concerning disclosure on a case-by-case basis, applying the
genera criteriafor disclosure under paragraph (d).

Code of Civil Procedure section 1281.85 specifically requires that the ethical standards adopted
by the Judicial Council address the disclosure of interests, relationships, or affiliations that may
constitute conflicts of interest, including prior service as an arbitrator or other dispute resolution
neutral entity. Section 1281.85 further provides that the standards “ shall be consistent with the
standards established for arbitrators in the judicial arbitration program and may expand but may
not limit the disclosure and disqualification requirements established by this chapter [chapter 2 of
title 9 of part 111, Code of Civil Procedure, sections 1281-1281.95].”

Code of Civil Procedure section 1281.9 already establishes detailed requirements concerning
disclosures by arbitrators, including a specific requirement that arbitrators disclose the existence
of any ground specified in Code of Civil Procedure section 170.1 for disqualification of ajudge.
This standard does not eliminate or otherwise limit those requirements; in large part, it smply
consolidates and integrates those existing statutory disclosure requirements by topic area. This
standard does, however, expand upon or clarify the existing statutory disclosure requirementsin
the following ways:

e Requiring arbitratorsto disclose to the parties any matter about which they become aware
after the time for making an initial disclosure has expired, within 10 calendar days after the
arbitrator becomes aware of the matter (subdivision (f)).

e Expanding required disclosures about the relationships or affiliations of an arbitrator’s family
members to include those of an arbitrator’s domestic partner (subdivisions (d)(1) and (2); see
also definitions of immediate and extended family in standard 2).

¢ Requiring arbitrators, in addition to making statutorily required disclosures regarding prior

service as an arbitrator for a party or attorney for a party, to disclose prior services both as
neutral arbitrator selected by a party arbitrator in the current arbitration and as any other type
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of dispute resolution neutral for a party or attorney in the arbitration (e.g., temporary judge,
mediator, or referee) (subdivisions (d)(4)(C) and (5)).

e Requiring the arbitrator to disclose if he or she or amember of hisor her immediate family is
or was an employee, expert witness, or consultant for a party or alawyer in the arbitration
(subdivisions (d)(8)(A) and (B)).

e Requiring the arbitrator to disclose if he or she or amember of hisor her immediate family
has an interest that could be substantially affected by the outcome of the arbitration
(subdivision (d)(11)).

o If adisclosureincludes information about five or more cases, requiring arbitrators to provide
asummary of that information (subdivisions (d)(4) and (5).

e Requiring arbitrators to disclose membership in organizations that practice invidious
discrimination on the basis of race, sex, religion, national origin, or sexual orientation
(subdivision (d)(13)).

e Requiring the arbitrator to disclose any constraints on his or her availability known to the
arbitrator that will interfere with his or her ability to commence or complete the arbitration in
atimely manner (subdivision (d)).

e Clarifying that the duty to make disclosuresis a continuing obligation, requiring disclosure of
matters that were not known at the time of nomination or appointment but that become
known afterward (subdivision (g)).

It isgood practice for an arbitrator to ask each participant to make an effort to disclose any
matters that may affect the arbitrator’ s ability to be impartial.

Standard 8. Additional disclosuresin consumer arbitrations administered by

aprovider organization

(&) [General provisions]

D)

)

(Reliance on information provided by provider organization).
Except as to the information in (c)(1), an arbitrator may rely on
information supplied by the administering provider organization in
making the disclosures required by this standard. If the
information that must be disclosed is available on the Internet, the
arbitrator may comply with the obligation to disclose this
information by providing the Internet address at which the
information is located and notifying the party that the arbitrator
will supply hard copies of thisinformation upon request.

(Reliance on representation that not a consumer arbitration) An
arbitrator is not required to make the disclosures required by this
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(b)

standard if he or she reasonably believes that the arbitration is not
aconsumer arbitration based on reasonable reliance on a consumer
party’ s representation that the arbitration is not a consumer
arbitration.

[Additional disclosuresrequired] In addition to the disclosures
required under standard 7, in a consumer arbitration as defined in
standard 2 in which a dispute resolution provider organization is
coordinating, administering, or providing the arbitration services, a
person who is hominated or appointed as an arbitrator on or after
January 1, 2003 must disclose the following within the time and in the
same manner as the disclosures required under standard 7(c):

(1) (Relationships between the provider organization and party or
lawyer in arbitration) Any significant past, present, or currently
expected financial or professional relationship or affiliation
between the administering dispute resolution provider organization
and a party or lawyer in the arbitration. Information that must be
disclosed under this standard includes:

(A) A party, alawyer in the arbitration, or alaw firm with which
alawyer in the arbitration is currently associated is a member
of the provider organization.

(B) Within the preceding two years the provider organization has
received a gift, bequest, or favor from aparty, alawyer in the
arbitration, or alaw firm with which alawyer in the
arbitration is currently associated.

(C) The provider organization has entered into, or the arbitrator
currently expects that the provider organization will enter
into, an agreement or relationship with any party or lawyer in
the arbitration or alaw firm with which alawyer in the
arbitration is currently associated under which the provider
organization will administer, coordinate, or provide dispute
resolution services in other non-collective bargaining matters
or will provide other consulting services for that party,
lawyer, or law firm.

(D) The provider organization is coordinating, administering, or
providing dispute resolution services or has coordinated,
administered, or provided such services in another pending or
prior noncollective bargaining case in which a party or lawyer

122

130


tracyh
130


in the arbitration was a party or alawyer. For purposes of
this paragraph, “prior case” means a case in which the dispute
resolution neutral affiliated with the provider organization
concluded his or her service within the two years before the
date of the arbitrator’ s proposed nomination or appointment,
but does not include any case in which the dispute resolution
neutral concluded his or her service before July 1, 2002.

(2) (Caseinformation) If the provider organization is acting or has

3

acted in any of the capacities described in paragraph (1)(D), the
arbitrator must disclose:

(A) Thenames of the partiesin each prior or pending case and,
where applicable, the name of the attorney in the current
arbitration who isinvolved in the pending case or who was
involved in the prior case;

(B) Thetype of dispute resolution services (arbitration,
mediation, reference, etc.) coordinated, administered, or
provided by the provider organization in the case; and

(C) Ineach prior case in which a dispute resolution neutral
affiliated with the provider organization rendered a decision
as an arbitrator, atemporary judge appointed under article VI,
8 4 of the California Constitution, or areferee appointed
under Code of Civil Procedure sections 638 or 639, the date
of the decision, the prevailing party, the amount of monetary
damages awarded, if any, and the names of the parties
attorneys.

(Summary of case information) If the total number of cases
disclosed under paragraph (1)(D) is greater than five, the arbitrator
must also provide a summary of these cases that states:

(1) The number of pending casesin which the provider
organization is currently providing each type of dispute
resolution services,

(1) The number of prior casesin which the provider organization
previously provided each type of dispute resolution services,
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(1) Thenumber of such prior casesin which aneutra affiliated with
the provider organization rendered a decision as an arbitrator, a
temporary judge, or areferee; and

(1) The number of prior cases in which the party to the current
arbitration or the party represented by the lawyer in the current
arbitration was the prevailing party.

(c) [Relationship between provider organization and arbitrator]. If a
relationship or affiliation is disclosed under paragraph (b), the arbitrator must
also provide information about the following:

(1) Any financia relationship or affiliation the arbitrator has with the
provider organization other than receiving referrals of cases, including
whether the arbitrator has a financial interest in the provider
organization or is an employee of the provider organization;

(2) The provider organization’s process and criteriafor recruiting,
screening, and training the panel of arbitrators from which the arbitrator
in this case isto be selected;

(3) The provider organization’s process for identifying, recommending, and
selecting potential arbitrators for specific cases; and

(4) Any rolethe provider organization playsin ruling on requests for
disqualification of the arbitrator.

(d) [Effective date] The provisions of this standard take effect on January 1,
2003. Persons who are serving in arbitrations in which they were appointed to
serve as arbitrators before January 1, 2003, are not subject to this standard in
those pending arbitrations.

Comment to Standard 8

This standard only appliesin consumer arbitrations in which a dispute resolution provider
organization is administering the arbitration. Like standard 7, this standard expands upon the
existing statutory disclosure requirements. Code of Civil Procedure section 1281.95 requires
arbitrators in certain construction defect arbitrations to make disclosures concerning relationships
between their employers or arbitration services and the partiesin the arbitration. This standard
requires arbitratorsin all consumer arbitrations to disclose any financial or professional
relationship between the administering provider organization and any party, attorney, or law firm
in the arbitration and, if any such relationship exists, then the arbitrator must also disclose his or
her relationship with the dispute resolution provider organization. This standard does not require
an arbitrator to disclose if the provider organization has afinancial interest in a party or lawyer in
the arbitration or if a party or lawyer in the arbitration has afinancial interest in the provider
organization because provider organizations are prohibited under Code of Civil Procedure section
1281.92 from administering any consumer arbitration where any such relationship exists.

124

132


tracyh
132


Subdivision (b). Currently expected relationships or affiliations that must be disclosed include all
relationships or affiliations that the arbitrator, at the time the disclosure is made, expects will be
formed. For example, if the arbitrator knows that the administering provider organization has
agreed in concept to enter into a business relationship with a party, but they have not yet signed a
written agreement formalizing that relationship, thiswould be a“currently expected” relationship
that the arbitrator would be required to disclose.

Standard 9. Arbitrators duty to inform themselves about mattersto be
disclosed

(&) [General duty toinform him or herself] A person who is nominated
or appointed as an arbitrator must make a reasonable effort to inform
himself or herself of matters that must be disclosed under standards 7
and 8.

(b) [Obligation regarding extended family] An arbitrator can fulfill the
obligation under this standard to inform himself or herself of
relationships or other matters involving his or her extended family and
former spouse that are required to be disclosed under standard 7 by:

(1) Seeking information about these relationships and matters from the
members of his or her immediate family and any members of his
or her extended family living in his or her household; and

(2) Declaring inwriting that he or she has made the inquiry in (1).

(c) [Obligation regarding relationships with associates of lawyer in the
arbitration] An arbitrator can fulfill the obligation under this standard
to inform himself or herself of relationships with any lawyer associated
in the practice of law with the lawyer in the arbitration that are required
to be disclosed under standard 7 by:

() Informing the lawyer in the arbitration, in writing, of al such
relationships within the arbitrator’ s knowledge and asking the
lawyer if the lawyer is aware of any other such relationships,

(2) Declaring in writing that he or she has made the inquiry in (1) and
attaching to this declaration copies of his or her inquiry and any
response from the lawyer in the arbitration.

(d) [Obligation regarding service as a neutral other than an arbitrator

before July 1, 2002] An arbitrator can fulfill the obligation under this
standard to inform himself or herself of hisor her service as adispute
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resolution neutral other than as an arbitrator in cases that commenced
prior to July 1, 2002 by:

(1) Asking any dispute resolution provider organization that
administered those prior services for this information; and

(2) Declaring inwriting that he or she has made the inquiry in (1) and
attaching to this declaration copies of his or her inquiry and any
response from the provider organization.

(e) [Obligation regarding relationships with provider organization] An
arbitrator can fulfill hisor her obligation under this standard to inform
himself or herself of the information that is required to be disclosed
under standard 8 by:

(1) Asking the dispute resolution provider organization for this
information; and

(2) Declaringinwriting that he or she has made the inquiry in (1) and
attaching to this declaration copies of his or her inquiry and any
response from the provider organization.

Comment to Standard 9

This standard expands arbitrators existing duty of reasonable inquiry that applies with respect to
financial interests under Code of Civil Procedure section 170.1(a)(3), to require arbitrators to
make a reasonable effort to inform themsel ves about all matters that must be disclosed. This
standard also clarifies what constitutes a reasonable effort by an arbitrator to inform himself or
herself about specified matters, including relationships or other matters concerning his or her
extended family and relationships with attorneys associated in the practice of law with the
attorney in the arbitration (such as associates encompassed within the term “lawyer for aparty”).

Standard 10. Disqualification
(@) An arbitrator isdisqualified if:

(1) Thearbitrator failsto comply with his or her obligation to make
disclosures and a party serves a notice of disqualification in the
manner and within the time specified in Code of Civil Procedure
section 1281.91;

(2) Thearbitrator complies with hisor her obligation to make
disclosures within 10 calendar days of service of notice of the
proposed nomination or appointment and, based on that disclosure,
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(b)

(©)

3

(4)

()

aparty serves a notice of disqualification in the manner and within
the time specified in Code of Civil Procedure section 1281.91;

The arbitrator makes a required disclosure more than 10 calendar
days after service of notice of the proposed nomination or
appointment and, based on that disclosure, a party serves a notice
of disqualification in the manner and within the time specified in
Code of Civil Procedure section 1281.91; or

A party becomes aware that an arbitrator has made a material
omission or material misrepresentation in hisor her disclosure and,
within 15 days after becoming aware of the omission or
misrepresentation and within the time specified in Code of Civil
Procedure section 1281.91(c), the party serves a notice of
disqualification that clearly describes the material omission or
material misrepresentation and how and when the party became
aware of this omission or misrepresentation; or

If any ground specified in Code of Civil Procedure section 170.1
exists and the party makes a demand that the arbitrator disqualify
himself or herself in the manner and within the time specified in
Code of Civil Procedure section 1281.91(d).

For purposes of this standard, “obligation to make disclosure” means an
arbitrator’ s obligation to make disclosures under standards 7 or 8 or
Code of Civil Procedure section 1281.9.

Notwithstanding any contrary request, consent, or waiver by the parties,
an arbitrator must disqualify himself or herself if he or she concludes at
any time during the arbitration that he or she is not able to conduct the
arbitration impartialy.

Comment to Standard 10

Code of Civil Procedure section 1281.91 already establishes requirements concerning
disqualification of arbitrators. This standard does not eliminate or otherwise limit those
reguirements or change existing authority or procedures for challenging an arbitrator’ s failure to
disqualify himself or herself. The provisions of subdivisions (a)(1), (2), and (5) restate existing
disqualification procedures under section 1281.91; (b) and (d) when an arbitrator makes, or fails
to make, initial disclosures or where a section 170.1 ground exists. The provisions of subdivisions
(a)(3) and (4) clarify the requirements relating to disqualification based on disclosure made by the
arbitrator after appointment or based on the discovery by the party of a material omission or
misrepresentation in the arbitrator’ s disclosure.
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Standard 11. Duty torefuse gift, bequest, or favor

(@)

(b)

(©)

(d)

An arbitrator must not, under any circumstances, accept a gift, bequest,
favor, or honorariafrom a party or any other person or entity whose
interests are reasonably likely to come before the arbitrator in the
arbitration.

From service of notice of appointment or appointment until two years
after the conclusion of the arbitration, an arbitrator must not, under any
circumstances, accept a gift, bequest, favor, or honorariafrom a party or
any other person or entity whose interests have come before the
arbitrator in the arbitration.

An arbitrator must discourage members of his or her family residing in
his or her household from accepting a gift, bequest, favor, or honoraria
that the arbitrator would be prohibited from accepting under
subdivisions (@) or (b).

This standard does not prohibit an arbitrator from demanding or
receiving afeefor services or expenses.

Comment to Standard 11

Gifts and favors do not include any rebate or discount made available in the regular course of
business to members of the public.

Standard 12. Dutiesand limitations regarding future professional
relationships or employment

(@)

(b)

[Offersaslawyer, expert witness, or consultant] From the time of
appointment until the conclusion of the arbitration, an arbitrator must
not entertain or accept any offers of employment or new professional
relationships as a lawyer, an expert witness, or a consultant from a party
or alawyer for a party in the pending arbitration.

[Offersfor other employment or professional relationships] In
addition to the disclosures required by standards 7 and 8, within ten
calendar days of service of notice of the proposed nomination or
appointment, a proposed arbitrator must disclose to all partiesin writing
if, while that arbitration is pending, he or she will entertain offers of
employment or new professional relationshipsin any capacity other
than as alawyer, expert witness, or consultant from a party or a lawyer
for a party, including offers to serve as a dispute resolution neutral in
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another case. A party may disqualify the arbitrator based on this
disclosure by serving a notice of disqualification in the manner and
within the time specified in Code of Civil Procedure section 1281.91(b).

(c) [Acceptance of offers prohibited unlessintent disclosed] If an
arbitrator fails to make the disclosure required by subdivision (b) of this
standard, from the time of appointment until the conclusion of the
arbitration the arbitrator must not entertain or accept any such offers of
employment or new professional relationships, including offersto serve
as a dispute resolution neutral.

(d) [Relationshipsand use of confidential information related to the
arbitrated case] An arbitrator must not at any time:

(1) Without the informed written consent of all parties, enter into any
professional relationship or accept any professional employment as
alawyer, an expert witness, or a consultant relating to the case
arbitrated; or

(2) Without the informed written consent of the party, enter into any
professional relationship or accept employment in another matter
in which information that he or she has received in confidence
from aparty by reason of serving as an arbitrator inacaseis
material.

Standard 13. Conduct of proceeding

(@) An arbitrator must conduct the arbitration fairly, promptly, and
diligently and in accordance with the applicable law relating to the
conduct of arbitration proceedings.

(b) In making the decision, an arbitrator must not be swayed by partisan
interests, public clamor, or fear of criticism.

Comment to Standard 13

Subdivision (a). The arbitrator’s duty to dispose of matters promptly and diligently must not take
precedence over the arbitrator’s duty to dispose of mattersfairly.

Conducting the arbitration in a procedurally fair manner includes conducting a balanced process
in which each party is given an opportunity to participate. When one but not all parties are
unrepresented, an arbitrator must ensure that the party appearing without counsel has an adequate
opportunity to be heard and involved. Conducting the arbitration promptly and diligently requires
expeditious management of all stages of the proceeding and concluding the case as promptly as
the circumstances reasonably permit. During an arbitration, an arbitrator may discuss the issues,
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arguments, and evidence with the parties or their counsel, make interim rulings, and otherwise to
control or direct the arbitration. This standard is not intended to restrict these activities.

The arbitrator’s duty to uphold the integrity and fairness of the arbitration process includes an
obligation to make reasonabl e efforts to prevent delaying tactics, harassment of any participant,
or other abuse of the arbitration process. It is recognized, however, that the arbitrator’ s reasonable
efforts may not successfully control all conduct of the participants.

For the general law relating to the conduct of arbitration proceedings, see chapter 3 of title 9 of
part 11 of the Code of Civil Procedure, sections 1282—-1284.2, relating to the conduct of
arbitration proceedings. See also Code of Civil Procedure section 1286.2 concerning an
arbitrator’ s unreasonable refusal to grant a continuance as grounds for vacatur of the award.

Standard 14. Ex parte communications

(&) Anarbitrator must not initiate, permit, or consider any ex parte
communications or consider other communications made to the
arbitrator outside the presence of all of the parties concerning a pending
or impending arbitration, except as permitted by this standard, by
agreement of the parties, or by applicable law.

(b) Anarbitrator may communicate with a party in the absence of other
parties about administrative matters, such as setting the time and place
of hearings or making other arrangements for the conduct of the
proceedings, as long as the arbitrator reasonably believes that the
communication will not result in a procedural or tactical advantage for
any party. When such a discussion occurs, the arbitrator must promptly
inform the other parties of the communication and must give the other
parties an opportunity to respond before making any final determination
concerning the matter discussed.

(c) Anarbitrator may obtain the advice of a disinterested expert on the
subject matter of the arbitration if the arbitrator notifies the parties of
the person consulted and the substance of the advice and affords the
parties a reasonabl e opportunity to respond.

Comment to Standard 14
See also Code of Civil Procedure sections 1282.2(€) regarding the arbitrator’ s authority to hear a

matter when a party fails to appear and 1282.2(g) regarding the procedures that must be followed
if an arbitrator intends to base an award on information not obtained at the hearing.
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Standard 15. Confidentiality

(& Anarbitrator must not use or disclose information that he or she
received in confidence by reason of serving as an arbitrator in acaseto
gain personal advantage. This duty applies from acceptance of
appointment and continues after the conclusion of the arbitration.

(b) Anarbitrator must not inform anyone of the award in advance of the
time that the award is given to all parties. This standard does not
prohibit an arbitrator from providing all parties with atentative or draft
decision for review or from providing an award to an assistant or to the
provider organization that is coordinating, administering, or providing
the arbitration services in the case for purposes of copying and
distributing the award to all parties.

Standard 16. Compensation

(& Anarbitrator must not charge any fee for services or expensesthat isin
any way contingent on the result or outcome of the arbitration.

(b) Before accepting appointment, an arbitrator, a dispute resolution
provider organization, or another person or entity acting on the
arbitrator’ s behaf must inform all partiesin writing of the terms and
conditions of the arbitrator’s compensation. This information must
include any basis to be used in determining fees and any special feesfor
cancellation, research and preparation time, or other purposes.

Standard 17. Marketing

(@) An arbitrator must be truthful and accurate in marketing his or her
services and must not make any representation that directly or indirectly
implies favoritism or a specific outcome. An arbitrator must ensure that
his or her personal marketing activities and any activities carried out on
his or her behalf, including any activities of a provider organization
with which the arbitrator is affiliated, comply with this requirement.

(b) Anarbitrator must not solicit business from a participant in the
arbitration while the arbitration is pending.
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Comment to Standard 17

Subdivision (b). This provision is not intended to prohibit an arbitrator from accepting another
arbitration from a party or attorney in the arbitration while the first matter is pending, aslong as
the arbitrator complies with the provisions of standard 12 and there was no express solicitation of
this business by the arbitrator.

Drafter’s Notes

Standards 1-17 implement Code of Civil Procedure section 1281.85, which requires the
Judicial Council to adopt ethics standards for al neutral arbitrators serving in arbitrations
pursuant to an arbitration agreement. Among other things, they address the disclosure of
interests, relationships, or affiliations that may constitute conflicts of interest, the
acceptance of gifts, the establishment of future professional relationships, ex-parte
communication, fees, and marketing.
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EXHIBIT G

Lists of Neutral Arbitratorson the
OI A Pand asof 12/31/02
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Ol A Pand of Neutral Arbitrators

Northern California

Judtice Nat Anthony Agliano
Judge Demetrios P. Agretdlis, (Ret.)
Judge Paul J. Aidlo, (Ret.)

Mr. Roger F. Allen, Esq.

Justice Carl West Anderson, (Ret.)
Ms. Karen G. Andres, Esg.
Judge Miched E. Balachey, (Ret.)
Ms. Eileen Barker, Esq.

Judge Michedl J. Berger

Mr. Daniel V. Blackstock, Esg.
Mr. Brenton A. Bleer, Eq.
Judge Allan J. Ballhoffer

Ms. Barri Kaplan Bonapart, ESQ.
Judge Cecily Bond, (Ret.)

Mr. Marc P. Bouret, Esq.

Mr. Thomas J. Brewer

Mr. Robert J. Brockman, Esg.
Mr. Fred D. Butler, Esg.

Judge Robert K. Byers

Mr. Harve Eliot Citrin, Esg.

Mr. Casey Clow, Esg.

Judge John S. Cooper, (Ret.)
Mr. James S. Crawford, EsQ.
Judge Thomas Dandurand

Judge Benjamin A. Diaz, (Ret.)
Mr. Paul J. Dubow, ESQ.

Judge James Duvaras

Judge Mark L. Eaton

Mr. Jeffrey Eckber, Esg.

Mr. Joseph Elie, ESq.

Mr. Eric S. Emanuds, Esg.

Mr. Douglas L. Fidd, Esq.
Judge John A. Haherty, (Ret.)
Mr. Lester Friedman, Esg.

Mr. Kenneth D. Gack, Esg.
Judge John J. Galagher

Mr. James L. Gault, Eq.

Judge Wm. R. Giffen, (Ret.)

Ms. Shelley A. Gordon, Esg.

Mr. Stephen B. Gorman, Esg.
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Judge Arnold Greenberg, (Ret.)
Judge Sheldon H. Grossfeld
Judge Ina Levin Gyemant, (Ret.)
Mr. Arnold B. Hams, Esg.
Judge Zerne P. Haning

Mr. Michadl G. Harper, ESQ.
Ms. Catherine C. Harris, Esq.
Judge Richard A. Hodge, (Ret.)
Mr. Douglas W. Holt, Esg.

Mr. Garry J.D. Hubert, Esg.
Ms. Nancy Hutt, Esq.

Mr. Ralph L. Jacobson, Esg.
Judge Ellen Sickles James
Judge William E. Jenson

Mr. Thomas A. Johnson, Esg.
Justice Robert F. Kane, (Ret.)
Mr. John P. Kdly, Esq.

Mr. Dondd H. Kincaid, Esg.
Mr. Alfred P. Knoll, Esg.

Mr. Martin David Koczanowicz, ESqg.
Ms. Barbara Kong-Brown, Esqg.
Mr. Ernest B. Lageson, Esg.
Judge Henry B. Lasky

Mr. Stewart |. Lenox, Esq.

Mr. B. Scott Levine, Esg.
Judge Darrel Lewis, (Ret.)
Judge John A. Marlo

Ms. Caral J. Marshdll, Esq.
Mr. James S. Martin, Esg.

Mr. Allan J. Mayer, ESQ.

Mr. Brick E. Mclntosh, Esq.
Judge Winton McKibben

Mr. David J. Meadows, Esq.
Mr. Carl Meyer, ESQ.

Mr. Robert A. Murray, Esg.
Mr. Jeffrey Scott Nelson, Esg.
Mr. William J. O'Connor, Esg.
Mr. Allan J. Owen, ESO.

Mr. Samud C. Pamer Il
Judge George E. Paras

Ms. dulia J. Parranto, Esq.
Judge Richard L. Patsey, (Ret.)
Judge Irving H. Perluss

Mr. John E. Peterson, Esg.

Ms. Andrea M. Ponticello, Esq.
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Justice Robert K. Puglia
Judge Raul A. Ramirez

Mr. Joe Ramsey, Esq.

Mr. Thomas D. Reese, ESQ.
Mr. Alan R. Rothstein, Esg.
Mr. Geoffrey E. Russdll, Exq.
Mr. Lucien Sdlem, Esg.
Judge Rex Sater

Ms. Patricia Shuler Schimbor, Esg.

Judge Aram Serverian, (Ret.)
Mr. Mevyn D. Silver, E.

Mr. Douglas L. Smith, Esg.
Judge Norman Spellberg

Judge Leonard B. Sprinkles

Mr. Frederick R. Stevens, Esg.
Mr. Charles O. Thompson, Esg.
Ms. Katherine J. Thomson, ESg.
Mr. Ronad I. Toff, Esq.

Mr. Gregory D. Walker, ESq.
Judge Nod Watkins

Mr. Gary A. Weiner, Esq.
Judge Rebecca Westerfidd

Mr. Barry S. Willdorf, Esg.
Judge Raymond D. Williamson, J.
Mr. Philip Young, Esq.
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Ol A Pand of Neutral Arbitrators
Southern California

Judge David J. Aisenson

Judge James Albracht, (Ret.)
Mr. Leon J. Alexander, ESQ.
Judge James J. Alfano

Mr. Clifford R. Anderson, Esg.
Ms. Karen G. Andres, Esg.
Mr. Maurice J. Attie, Esq.

Ms. Ornah Becker, Esq.

Judge Michael Berg, (Ret.)

Mr. Stuart Berkley, Esq.

Mr. Stephen M. Bieramith, Esg.
Mr. Philip C. Blanton, Esg.

Ms. Marianne P. Borsdlle, Esq.
Mr. Frank R. Brown, EsQ.

Mr. Michael D. Brown, Esq.
Judge William E. Burby

Ms. Adriana M. Burger, Esg.
Judge Raymond Cardenas, (Ret.)
Mr. Richard A. Carrington, ESQ.
Judge Richard F. Charvat

Mr. Walter K. Childers, Esqg.
Mr. Michadl A. Cholodenko, Esg.
Judge Sam Cianchetti

Mr. Laurence R. Clarke, Esg.
Mr. John B. Cobb, Esg.

Mr. Peter D. Collisson, Esg.
Judge Barnet M. Cooperman, (Ret.)
Mr. Edward J. Cogtello, Esg.
Mr. James A. Crary, Esq.

Mr. John P. Daniels, Esq.

Ms. PaulaA. Danids, Esq.

Mr. John P. DeGomez, Esg.
Judge George M. Déll

Mr. Richard A. DeSantis, Esg.
Justice Robert R. Devich, (Ret.)
Mr. Thomas S. Dillard, Esqg.
Judge Bruce Wm. Dodds

Mr. Charles|. Dolginer, Esq.
Ms. Wendy L. Doo, Esq.

Mr. John E. Edwards, Esg.

Ms. Katherine J. Edwards, Esg.
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Mr. James M. Eisenman, Esg.
Mr. Eric M. Epstein, Esq.

Ms. Margaret Esquiroz, Esg.
Mr. David R. Flyer, Esq.

Mr. Thomas |. Friedman, Esq.
Ms. Dolly M. Gee, Esg.

Mr. Martin S. Goldberg, ESq.
Judge Leonard Goldstein

Judge Norman W. Gordon

Mr. Ernest S. Gould, Esg.

Mr. Bruce A. Greenberg, Esg.
Mr. John H. Hachmeigter, Esq.
Mr. Jon Anders Hammerbeck, Esg.
Mr. Robert T. Hanger, Esg.

Mr. Richard C. Henderson, Esg.
Ms. Roseann Herman, Esg.

Mr. Bud Hill, Esg.

Mr. Mandd E. Himelstein, Esg.
Mr. Jerry W. Howard, Esg.
Mr. Godfrey Isaac, ESQ.

Judge James A. Jackman, (Ret.)
Mr. J. Craig Jenkins, Esg.

Mr. B. Elliott Johnson, Esg.

Mr. Samud D. Kahn, Esq.

Mr. Raymond T. Kaiser, Esq.
Judge Edward Y. Kakita, (Ret.)
Mr. Kevin M. Kallberg, Esq.
Judge John W. Kennedy Jr.

Mr. John G. Kerr, ESq.

Mr. Robert J. Kilpatrick, Esg.
Ms. Jll Klein, Esq.

Mr. Martin David Koczanowicz, ESqg.

Ms. Wendy L. Kohn, Esqg.

Ms. Eileen Kramer, Esq.

Mr. Bryan Kravetz, ESq.

Mr. Martin Krawiec, ESQ.

Mr. Paul L. Krentzman, Esg.
Judge Peter Krichman

Ms. Adrienne L. Krikorian, Esq.
Mr. Jeffrey Krivis, Esq.

Ms. Louise A. LaMothe, EsO.
Judge Stephen M. Lachs

Mr. Theo Lacy, Esq.

Mr. Dennis O. LaRochelle, Esg.
Ms. June Lehrman, Esg.
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Mr. Boyd Lemon, Esg.

Judge Robert M. Letteau

Mr. Philip R. LeVine, Esq.
Mr. Stuart Libicki, Esg.

Judge Richard Luesebrink

Ms. Chrigtine Masters, Esg.
Mr. Allan J. Mayer, Esg.
Judge John D. McCabe
Judge Harry R. McCueg, (Ret.)
Mr. Dondd McGrath, Esg.
Mr. James J. McKege, Esq.
Mr. Joseph D. McNell, Esg.
Ms. Barbara E. Miller, Esq.
Mr. John P. Miller, Esq.

Mr. John E. Millers, Esq.
Judge David B. Moon, (Ret.)
Mr. Jeffrey Cabot Myers, Esq.
Justice Richard C. Nedl, (Ret.)
Mr. Robert W. Northup, Esg.
Judge Thomas F. Nuss, (Ret.)
Mr. Robert J. O'Connor, Esq.
Mr. Gilbert G. Ochoa, EsQ.
Mr. Kenan Oldham, Esg.

Mr. Jeffrey P. PAmer, Esq.
Mr. Samud C. Pamer Il

Mr. Roger A. Parkinson, Esg.
Mr. Charles B. Parsdlle, ESq.
Mr. Carl B. Pearlston, Esg.
Mr. Alexander S. Polsky, Esq.
Mr. Robert A. Rees, EsQ.

Mr. Roy G. Rifkin, Esq.

Mr. William Thayer Rintda, Esq.

Mr. Richard G. Ritchie, Esq.
Mr. Edward J. Roberts, Esg.
Judge Paul Rosentha

Judge Edward M. Ross, (Ret.)
Mr. Charles Rossman, Esg.
Judge David M. Rothman
Judge Philip M. Saeta

Mr. Myer J. Sankary, ESQ.
Mr. Alan H. Sarkisan, Esq.
Ms. Cathy R. Schiff, Esq.

Mr. Steven A. Schneider, EsQ.
Judge Thomas Schneider, (Ret.)
Judge R. William Schoettler
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Judge Robert L. Schouweiler
Judge Philip E. Schwab

Mr. Herbert E. Selwyn, Esqg.
Mr. C. David Serena, ESQ.
Mr. John P. Shaby, Esq.

Mr. Robert M. Shafton, EsQ.
Mr. Dondd S. Sherwyn, ESQ.
Judge James L. Smith

Judge Sherman W. Smith, Jr.
Justice Steven J. Stone

Mr. Jeffrey D. Stulberg, Esg.
Mr. John A. Sullivan, Esg.
Mr. Mitchell R. Sussman, Esg.

Judge Venetta S. Tassopulos, (Ret.)
Judge Robert W. Thomeas, (Ret.)

Mr. Jeffrey A. Tidus, Esq.
Jugtice William L. Todd

Mr. Peter C. Tornay, Esq.
Judge Don A. Turner

Mr. Jack A. Weichman, Esqg.
Judge Robert Well

Mr. Bernard L. Weiner, ESQ.
Mr. Richard Weissman, Esg.
Judge Andrew J. Weisz, (Ret.)
Mr. Garry W. Williams, Esg.
Mr. Joseph Winter, Esg.

Mr. Alan E. Wisotsky, Esq.
Ms. Deborah Z. Wisdey, Esq.
Mr. Gary Wittenberg, Esq.

Mr. William R. Wolanow, Esg.

Judge Leonard S. Wolf

Judge Delbert E. Wong

Mr. Robert K. Wrede, Esq.
Mr. dulius G. Wulfsohn, Esg.
Judge Eric E. Y ounger

Mr. John Zanghi, EsQ.

Mr. Scott L. Zimmerman, Esq.
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Ol A Pand of Neutral Arbitrators
San Diego, California

Mr. Marc D. Adelman, Esg.
Mr. Richard N. Appleton, Esq.
Ms. Nancy T. Bearddey, Esq.
Ms. Marianne P. Borsdlle, Esq.
Ms. Randi R. Bradstreet, ESQ.
Mr. Richard R. Cadtillo, Esg.
Mr. John B. Cobb, Esqg.

Mr. Peter D. Collisson, Esg.
Mr. Thomas S. Dillard, Esqg.
Ms. Toni Diane Donnet, EsQ.
Mr. John E. Edwards, Esg.

Mr. Alfred G. Ferris, ESQ.

Mr. David R. Flyer, Esq.

Ms. VirginiaH. Gaburo, Esg.
Ms. Greta Glavis, Esq.

Mr. Thomeas E. Gniatkowski, Esg.
Mr. Martin S. Goldberg, ESq.
Judge Norman W. Gordon

Mr. Jon Anders Hammerbeck, Esg.
Mr. Mandd E. Himelstein, Esg.
Judge Herbert B. Hoffman

Mr. Jerry W. Howard, Esg.
Mr. William B. Irvin, Es.
Judge Ronad L. Johnson
Judge Arthur W. Jones, (Ret.)
Judge Anthony C. Joseph, (Ret.)
Judge Gerdd J. Lewis

Mr. Daniel B. MacLeod, Esg.
Mr. Thomas L. Marshdl, Esq.
Judge Harry R. McCueg, (Ret.)
Mr. Donad McGrath, Esq.
Mr. Joseph D. McNell, Esq.
Judge Kevin W. Midlam

Judge David B. Moon, (Ret.)
Mr. Kenan Oldham, Esg.

Mr. Charles D. Richmond, Esg.
Mr. Michad F. Saydah, Esq.
Ms. Cathy R. Schiff, Esq.
Judge Robert L. Schouweiler
Jugtice William L. Todd

Mr. William J. Tucker, Esq.
Ms. Sherry Van Sickle, EsQ.

149


tracyh
149


EXHIBITH

Neutral Arbitrator’s L etter
Askingto Use OlA’sJanuary 1¥ Memo
And OlA’sJanuary 1, 2003 Memo

150


tracyh
150


From: Shafton, Robert [mailto:RSHAFTON@stroock.com]
Sent: Tuesday, January 14, 2003 8:42 AM

To: mbell@slhartmann.com

Subject: Your memo of January y 2--from Sharon

Dear Marcella:

A few attorneys and retired judges (Richard Chernick, Skip Byrne, etc) get together every
other month to discuss ADR.

There is a meeting tonight and | thought | would share your memo of Jan 2 on how
effectively you are handling the new Disclosure Rules. (You are way ahead of everyone
else in my judgment.)

| did not want to do that without your permission. Would you let me know this morning by
phone or email?

Thanks

Regards, Bob

Robert M. Shafton

Suite 1800

2029 Century Park East
Los Angeles, CA 90067
Tel: (310) 556-5824
Fax: (310) 556-5959
rshafton@stroock.com
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MEMORANDUM

To: All OIA Arbitrators

From: Sharon Lybeck Hartmann, I ndependent Administrator
Re: Amended OI A Rules, Effective January 1, 2003

Date: January 2, 2003

I ntroduction and Overview

| enclose a copy of the newly amended OIA Rules, effective January 1, 2003; they apply
prospectively. We have had to amend the Rules for the second time in Six months because of the
following:

1) changed requirements of the Ethics Standards first announced by the Judicia
Council on December 12, 2002,

2 new Satutes enacted by the Legidature and the Governor in August and
September, and

3 regulatory action of the Department of Managed Hedlth Carein August.

| aso want to tell you about the information which the OIA will make available to you so thet

you can fully comply with the organizationd disclosure requirements of the Ethics Standard which first
becomes effective on January 1, 2003.

. The Newest Changesto the Ethics Standards and Rule Changes They Caused

The most important change is that Ethics Standard 10(d) isgone. Asyou know, in casesin
which a Neutral Arbitrator was appointed after July 1, 2002, the Ethics Standards required neutral
arbitrators to state to the parties, as part of their initid disclosures, whether they would entertain offers
of new work from the parties or atorneys while the first case was till open. In addition, Standard
10(d) required that, if you were offered such work and wished to accept it, you had to inform the
parties of the offer and give them time to object.

The organizational disclosure was formerly known as Standard 7(b)(12). It is now known as Standard 8(b).

Pagelof 4
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Neutra Arbitrators are dill required to disclose to the parties whether they will entertain new
offers of employment from the parties or the attorneysin acase. Neutra Arbitrators, who timely make
this disclosure, are no longer required to serve notices on the parties of the right to object to new work
or to disclose the existence of new work to them. Therefore, after January 1, 2003, you will no
longer need to send out Standard 10(d) noticesin any case. We made severd changesin the
Rulesin July to ded with theinitia form of Standard 10(d). Our January 1, 2003 Rules delete those
references.

[Il.  TheOther Changesto Our Rules

A. Date of the Arbitration M anagement Conference

The deadline for holding the Arbitration Management Conference has been increased from 45
daysto 60 days after the neutra arbitrator’s selection date. This alows neutrd arbitrators who wish to
do so to wait until after the statutory disqudification period has expired before setting the date for the
AMC. Rule 25(a).

B. | nfor mation Needed for Tracking and Disclosures

When arhitrations are completed henceforth, we will ask neutrd arbitrators to inform the OIA
of the amount of their fees and how the fees were alocated between the parties. Thisinformation is
now required by Section 1281.96 of the Code of Civil Procedure. This information will be posted on
our webgite beginning January 1, 2003, ong with much other information which the new staiute
requires. Rule 48(b).

C. Number of NamesListed on the List of Possible Arbitrators

In July, we increased the number of arbitrator names initialy sent to the parties from 12 to 14 to
ded with the possihility that a Sgnificant number of listed neutrd arbitrators might be blocked from
serving under theinitid form of Standard 10(d). Because Standard 10(d) has been ddleted, al lists
mailed on or after January 1, 2003 will once again contain only 12 names. Rule 16(b).

D. Waiver of the $150 Filing Fee

In accordance with a new satute, claimants whose gross monthly income is less than 300
percent of the nationd poverty guiddines will be entitled to awaiver of the OIA’sfiling fee of $150. To
qudify, claimants need to submit aform to our office within 75 days of our receiving the demand for
arbitration. Rule 12(b).

Copies of the new Rules have been sent to dl attorneysin open OIA cases and to parties
representing themselves.

Pege2of 4
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IV.  Organizational Disclosures

Asyou will recal, the Ethics Standards as originaly promulgated required arbitrators to make
disclosures about the organization which referred a case to them. Standard 7(b)(12), which remainsin
itsorigina form but is now known as Standard 8(b), becomes effective January 1, 2003. Through the
OIA website and through specificaly prepared hard copies faxed to you, we will engble you to fully
comply with the Standard.

A.

Ethics Standard 8(b)(1) requires disclosure of relationships and affiliations between the
OIA and the parties, lawyers, and neutrd arbitrators. The OIA will post on its website
(www.dhartmann.com) a statement that responds to each of the items for which
information is sought.

Ethics Standard 8(b)(2) requires disclosure of

@ the number of pending and prior cases that the parties and the lawyersin the
present case have had with the OIA. Thisinformation will vary from case to
cae. Wewill fax you thisinformeation a the same time that we mail you and
the parties the | etter confirming your service.

2 the names of the attorneys, the prevailing party, the date of disposition, and the
amount of award in cases which were disposed of because of action by the
neutra arbitrator. Such cases include those closed after an award, asummary
judgment, or dismissd by the neutrd arbitrator. This disclosureislimited to
cases that have closed since July 1, 20022 The OIA will provide this
information on its website,

Ethics Standard 8(b)(3) requires disclosure of a summary of the number of prior OIA
cases in which each of the parties and the attorneys in the present case was the
prevailing party. This summary islimited to those disclosures where the number of
cas=sis greater than five. Thisinformation will vary from caseto case. It will dso be
faxed to you at the time that we send you the letter confirming service.

Please note that the Standards provide that you may cite the parties to the location of
materid posted on the web rather than reproducing it in your disclosures. However, in
some cases when you are requested to do so, you may also have to provideit in hard
copy. Standard 8(a)(1).

2While not relevant at this time, the disclosure also has atwo year reach back, which will limit the disclosure

after July 2, 2004.

Page3 of 4
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A newly enacted statute [AB 2656, now CCP 1281.96], effective January 1, 2003, also

requires the posting of agreat dea of information about each arbitration in computer searchable format.

It overlaps the Ethics Standards in some respects but covers anumber of other itemsaswel. Thatis
aso posted on our website. 'Y ou may want to look at it.

The year 2002 has certainly been abusy one for dl of usinvolved in arbitration in Cdifornia
We at the OIA thank al of you for your patience, cooperation and hard work to master and implement
the new requirements. The year has ended in yet another burst of activity. The OIA staff has worked
through the holidays to make dl the changes. Please call usif you have questions. We will do
whatever we can to help.

Happy New Year! Let usal hopefor aplacid year in 2003!

Pege4d of 4
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EXHIBIT I

Fee Waiver Forms & Instructions
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INFORMATION SHEET AND INSTRUCTIONS FOR WAIVER OF FILING FEE
AND FEES AND EXPENSES OF THE NEUTRAL ARBITRATOR

Criteria: If you wish to arbitrate a claim in this system but cannot afford to pay the
filing fee or the fees and expenses of the Neutral Arbitrator, you may not have to pay
them if you establish:

EITHER

1. You arereceiving financial assistance under any of the following programs:
oSSl and SSP (Supplemental Security Income and State Supplemental
Payments Programs)
o CaWORKSs (CaliforniaWork Opportunity and Responsibility to Kids Act,
implementing TANF (Temporary Assistance for Needy Families)
o The Food Stamps Program
o County Relief, General Relief (G.R.) or General Assistance (G.A.)

If you are claiming digibility for a waiver of these fees because you receive financial
assistance under one or more of these programs, you must produce either aletter
confirming benefits from a public assistance agency or one of the following documents:

Program Verification
MediCal Card or Notice of Planned Action or
SSI/SSP SS Computer Generated Printout or “Passport
to Services’
MediCal Card or Notice of Action or Income
CaWORKS/TANF and Eligibility Verification Form or Monthly
(formerly known as AFDC) Reporting Form or Electronic Benefit Transfer

Card or “Passport to Services’

Notice of Action or Food Stamp ID Card or
“Passport to Services’

Food Stamp Program

General Relief /General Assistance | Notice of Action or copy of check stub or
County voucher

OR
2. Your total gross monthly household income is less than the following amounts:
Number Family Number Family Number Family
in Family | Income in Family | Income in Family | Income
One $ 92292 Four $1,885.42 Seven $2,847.92
Two $1,243.75 Five $2,206.25 Eight $3,168.75
Three $1,564.58 Six $2,527.08 EachAdd'l | $ 328.83

Person
OR

3. Your income is not enough to pay for the common necessities of life for yourself and
the people yousupport and also to pay arbitration fees and costs.

Waiver Info. & Instructions 1 07/02
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Instructions: To apply, fill out the “Request Form for Waiver of Filing Fees and Fees
and Expenses of the Neutral Arbitrator” (“Fee Waiver Form”). A copy of the Fee Waiver
Form can be obtained by calling the Kaiser Permanente Member Service Call Center at
1-800-464-4000 or the office of the Independent Administrator at 213-637-9847.

1. All of the Claimants must fill out a Fee Waiver Form, include copies of the necessary
documents, sign it, and return a copy to the Independent Administrator at:

Law Offices of Sharon Lybeck Hartmann
Independent Administrator
P.O. Box 76587
Los Angeles, CA 90076-0587
Fax: 213-637-8658

2. If you seek afee waiver because you are receiving financial assistance, you will need
to fill out items 1-3 on the Fee Waiver Form.
If you seek afee waiver because of the number of personsin your family and your
family’s gross monthly income, you will need to fill out items 1, 2, 4, 6, and 7 on the
Fee Waiver Form.
If you seek afee waiver because your income is not enough to pay for the common
necessities of life and the fees of the arbitration, you will need to fill out items 1-2,
and 5-10 on the Fee Waiver Form.

3. When you return a copy of the Fee Waiver Form to the Indeperdent Administrator,
also serve a copy on the Respondent(s). Send it to the same address you used to serve
your “Demand for Arbitration.” The Independent Administrator, Respondent(s), and
counsel shall keep the information provided on the Fee Waiver Form confidential.

4. Hedth Plan is entitled to file a response to your request for afee waiver. The
Independent Administrator will make a decision about your request for a fee waiver
within fifteen days of the date you sent your Fee Waiver Form and notify both you
and the Respondent(s).

Note: If your request for afee waiver is denied, you will be required to pay the filing fee
or your “Demand for Arbitration” will be deemed abandoned. If you waive your right to
a Party Arbitrator, you will not be required to pay the Neutral Arbitrator’s fees and
expenses. If your request for afee waiver is granted, you will be required to pay any
attorney’s fees and Party Arbitrator fees.

If you have any questions and cannot afford an attorney, you may wish to consult the

legal aid office, legal service office, or lawyer referral service in your county. (These
services may be listed in the yellow pages of your telephone book under “Attorneys.”)

Waiver Info. & Instructions 2 07/02
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Request Form for Waiver of Filing Fee
and Fees and Expenses of Neutral Arbitrator

All information on this form is kept confidential.

My Name
Arbitration Name
Arbitration Number Date

I request an order by the Independent Administrator indicating that | do not have
to pay the $150 filing fee or the fees and expenses of the Neutral Arbitrator.

1. a My current street or mailing address is: (Please include apartment number, if any,

city, and zip code.)

b. My attorney’s name, address and phone number is;

2. a My occupation, employer, and employer’s addressis:

b. My spouse’s occupation, employer, and employer’s addressis:

3. | am receiving financial assistance under one or more of the following programs:

_____SSlI and SSP: Supplemental Security Income and State Supplemental
Payments Programs.

_____ CalWORKSs: Cdlifornia Work Opportunity and Responsibility to Kids Act,
implementing TANF, Temporary Assistance for Need Families, (formerly
AFDC))

_____Food Stamps: The Food Stamps program.

_____ County Relief: General Relief (G.R.), or General Assistance (G.A.).

For each line checked above, attach copies of documents to verify receipt of each benefit
(the " Information Sheet and Instructions for Waiver of Filing Fee and Fees and Expenses

of the Neutral Arbitrator” explains the acceptable documents), and sign the next page.

Fee Waiver Form 1 Confidential information
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4. My tota gross monthly household income is less than the amount shown on the
“Information Sheet and Instructions for Waiver of Filing Fee and Fees and Expenses
of the Neutral Arbitrator” form.

Note: If you checked line 4 above, skip item 5, complete items 6 and 7, and sign below.

5. My family incomeis not enough to pay for the common necessities of life for
me and the people in my family, plus aso paying for the filing fee and the fees and
expenses of the Neutral Arbitrator.

Note: If you checked line 5 above, complete the rest of thisform and sign below.

| declare under penalty of perjury, under the laws of the State of California that the
information provided on this form and all attachments are complete, true and correct.

| waive any claim | may have based on Kaiser Foundation Health Plan, Inc., paying the
Neutral Arbitrator’s fees.

Typeor Print Name Signature Date

6. My pay changes considerably from month to month.

Note: If you check thisline, each of the amounts reported in item 10 should be your
average for the past 12 months.

7. Monthly Income

a. My gross monthly pay is: $

b. My payroll deductions are: (specify purpose and amount.)

i. $
i $
ii. $
iv. $
V. $
Vi. $
c. My total Net Incomeis: (a. minusthetotal of b.) $
Fee Waiver Form 2 Confidential information

9/00
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d. Other money | receive each month is. (indicate source and amount)
i $

ii. $

iii. $

iv. $

Total of other money received each monthis. $

e. My total Monthly Incomeis: (add c. + d.) $

f.  Number of persons living in my home:

List al the persons living in your home, depending on you for support, or on whom you
depend for support:

Name Age | Relationship Gross Monthly Income

Total amount of money earned by al the persons living in your homeis: $

g The Total Gross Monthly Household Incomeis: $
(add items a,, d., and f. for this total)

8. 1 own or have an interest in the following:

aCash $

b. Checking, savings, and credit union accounts (list the banks):
i. $
i $
i $

c. Carsand other vehicles; boats and RVs (make, year, fair market
value, and loan balance on each):

Property Fair Market Value L oan balance
1.
2.
Fee Waiver Form 3 Confidential information
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d. Real estate (list address, full market value, and loan balance):

Property Full Market Value L oan Balance

1.

2.

3.

e. Other personal property, such asjewelry, furniture, furs, stocks, bonds, etc.:

Property Full Market Value L oan Balance

1.

2
3.
4

9. My monthly expenses not already listed in item 7., b. are the following:

a. Rent or house payment and maintenance $

b.

> @

- o o o

Food and household supplies
Utilities and telephone

. Clothing

Laundry and cleaning

Insurance (life, health, accident, etc.)

. Schooal, child care

. Child, spousal support (prior marriage)

$
$
$
$
Medical and dental payments $
$
$
$
$

. Transportation and auto expenses (insurance, gas, repairs)

. Monthly installment payments: (indicate purpose & amount)

1. $
2. $
3. $

Total amount of all monthly installment payments is. $

Fee Waiver Form 4

9/00

Confidential information
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I. Amount deducted for wage assignments and
earning withholding orders: $

m. Other expenses (specify):

1. $
2. $
3. $

n. My Total Monthly Expenses are: $
(add 9.a. through 9.m.)
10. Other facts that support this application:

Describe unusual medical needs, expenses for recent family emergencies, or other
unusual circumstances or expenses to help the Independent Administrator understand
your budget. (If more space is needed, please add another page and label it

“ Attachment to Item 10.”)

Fee Waiver Form 5 Confidential information
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Claimant’s Request for Waiver of $150 Arbitration Filing Fee

Ingtructions: |If you seek awaiver of the $150 arbitration filing fee, please complete and sign the
following form and return it to the address below. Claimants who have a gross monthly income that is
less than 300 percent of the federd poverty guidelines are entitled to have this fee waived. Thiswaiver
will not affect your obligation to pay one haf of the neutrd arbitrator’ s fees and expenses. Thelast
section of the System Description explains the different methods for obtaining waiversin our system.
The form must be sent to the OIA within 75 days of the OIA receiving your demand for arbitration.
Return thisform to the addressbelow. Thisform is confidential —do not serve a copy on
Respondents. The OIA will notify you if you are not digible for the walver, in which case you must
either pay the $150 filing fee or obtain awaiver based upon extreme hardship, as described in Rule 13.

Office of the Independent Administrator
P.O. Box 76587
Los Angeles, Cdlifornia 90076-0587
Fax: 213-637-8658

Name of Arbitration Arbitration Number

| declare under oath that my gross monthly incomeis . The number of personsliving
inmy household is

Sgnaure of Clamant Date

Sgnature of Claimant Date

Sgnaure of Clamant Date

Sgnature of Claimant Date

Sgnaure of Clamant Date
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EXHIBIT J

Lists of All Awardsto Claimants (Redacted)
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List of All Awardsto Claimants (Redacted)

Case Number |Amount of Awards| Month/Year
(not actual OIA
case number)

1 $12,500.00 10/99
2 $6,560.00 12/99
3 $30,000.00 02/00
4 $102,740.00 03/00
5 $175,000.00 03/00
6 $17,706.76 03/00
7 $10,000.00 04/00
8 $109,773.06 04/00
9 $25,000.00 05/00
10 $125,000.00 05/00
11 $5,594,605.00 06/00
12 $20,202.58 06/00
13 $125,000.00 06/00
14 $96,000.00 06/00
15 $176,500.00 06/00
16 $17,000.00 07/00
17 $75,627.00 07/00
18 $427,110.00 07/00
19 $442,400.00 07/00
20 $200,000.00 08/00
21 $201,572.00 08/00
22 $28,900.00 09/00
23 $25,000.00 09/00
24 $37,950.00 09/00
25 $311,362.39 09/00
26 $200,000.00 10/00
27 $40,000.00 10/00
28 $110,738.00 10/00
29 $165,832.00 10/00
30 $59,817.25 11/00
31 $8,120.00 11/00
32 $30,975.00 11/00
33 $251,440.00 11/00
34 $175,000.00 12/00
35 $271,000.00 12/00
36 $340,000.00 12/00
37 $53,500.00 12/00
38 $160,000.00 12/00
39 $375,000.00 01/01
40 $2,850.00 01/01
41 $11,163.00 01/01
42 $61,489.00 01/01
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List of All Awardsto Claimants (Redacted)

Case Number |Amount of Awards| Month/Year
(not actual OIA
case number)
43 $250,000.00 02/01
44 $2,500.00 02/01
45 $79,000.00 02/01
46 $303,884.00 02/01
47 $79,047.60 02/01
48 $175,000.00 03/01
49 $316,338.00 03/01
50 $96,560.00 03/01
51 $8,000.00 03/01
52 $1,100,000.00 03/01
53 $50,000.00 03/01
54 $25,000.00 04/01
55 $7,052.00 05/01
56 $45,000.00 05/01
57 $58,646.00 05/01
58 $72,000.00 05/01
59 $175,000.00 06/01
60 $85,000.00 06/01
61 $95,000.00 06/01
62 $80,842.00 07/01
63 $2,700.00 07/01
64 $70,000.00 08/01
65 $996,100.00 08/01
66 $29,165.00 08/01
67 $80,000.00 08/01
68 $3,841.00 09/01
69 $8,524.32 10/01
70 $2,750.00 10/01
71 $504,309.72 10/01
72 $100,000.00 10/01
73 $175,000.00 10/01
74 $50,000.00 10/01
75 $22,500.00 11/01
76 $261,916.00 11/01
77 $22,500.00 11/01
78 $75,000.00 11/01
79 $250,000.00 11/01
80 $375,000.00 12/01
81 $194,000.00 12/01
82 $479,794.98 12/01
83 $17,000.00 12/01
84 $186,939.92 12/01
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List of All Awardsto Claimants (Redacted)

Case Number |Amount of Awards| Month/Year
(not actual OIA
case number)
85 $10,000.00 12/01
86 $30,000.00 12/01
87 $87,170.07 12/01
88 $450,000.00 01/02
89 $30,000.00 01/02
90 $21,300.00 01/02
91 $75,000.00 01/02
92 $275,000.00 03/02
93 $500,000.00 03/02
94 $45,069.00 04/02
95 $167,972.00 04/02
96 $16,667.00 04/02
97 $6,500.00 04/02
98 $306,000.00 05/02
99 $2,261.00 05/02
100 $59,898.00 05/02
101 $250,000.00 05/02
102 $273,333.34 05/02
103 $100,000.00 05/02
104 $200,000.00 05/02
105 $5,000.00 05/02
106 $1,173,107.00 06/02
107 $7,575.00 06/02
108 $3,837,529.00 06/02
109 $215,700.00 06/02
110 $365,192.00 06/02
111 $272,154.00 06/02
112 $500.00 07/02
113 $92,978.17 07/02
114 $150,000.00 07/02
115 $7,000.00 07/02
116 $100,000.00 07/02
117 $490,604.00 08/02
118 $100,530.00 08/02
119 $35,000.00 08/02
120 $875,000.00 08/02
121 $2,700,000.00 08/02
122 $41,832.00 09/02
123 $259,224.80 09/02
124 $30,000.00 09/02
125 $65,000.00 10/02
126 $229,684.00 10/02
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List of All Awardsto Claimants (Redacted)

Case Number |Amount of Awards| Month/Year
(not actual OIA
case number)

127 $125,000.00 10/02
128 $350,642.00 10/02
129 $998,000.00 10/02
130 $623,668.00 10/02
131 $82,872.00 11/02
132 $1,182,389.20 11/02
133 $300,000.00 11/02
134 $1,561,480.00 11/02
135 $9,460.00 12/02
136 $2,500.00 12/02
137 $253,786.00 12/02
138 $1,051,731.00 12/02
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Arbitration Oversight Board Final Bylaws
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Adopted 6/5/02

BYLAWS
OF
THE KAISER FOUNDATION HEALTH PLAN
ARBITRATION OVERSIGHT BOARD
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BYLAWS OF
THE KAISER FOUNDATION HEALTH PLAN
ARBITRATION OVERSIGHT BOARD

ARTICLEI.
GENERAL TERMS

1.1  Name. The name of the unincorporated association is The Kaiser Foundation
Health Plan Arbitration Oversight Board (the “ Association”).

1.2  Filing of Statement of Unincorporated Association. Kaiser Foundation Health
Plan, Inc. (“Heath Plan™) has caused to be filed, in the office of the Secretary of State of the
State of California, the Association’s Statement of Unincorporated Association on December 28,
2001 (the “Charter”).

1.3 Mailing Address. The Association’s mailing address shall be:

Kaiser Foundation Health Plan Arbitration Oversight Board
C/O David Werdegar, M.D., Chair

P.O. Box 779

San Francisco, California 94159.

The mailing address may be changed from time to time as determined by the Association.
1.4  Purpose, Scope, Structure and Objectives.

The sole purpose of the Association is to engage in the functions described in this Section
1.4 (the “Oversight”).

The Association shall set policy for and oversee the independent administration of the
Kaiser Permanente Mandatory Arbitration System (the “ Arbitration SystenT’). The members of
the Association shall constitute an oversight board (the “Board”), which shall be constituted and
operated as provided in these bylaws.

The scope of the Oversight shall entail the following: (i) ensuring that the Arbitration
System is fair, speedy, cost-effective and protects the privacy interests of the users of the
Arbitration System; (ii) continuously improving the Arbitration System and the experience of the
users of the Arbitration System; (iii) regularly reviewing the rules guiding the Arbitration System
and revising them as needed in light of applicable law, experience and evauations; (iv)
reviewing and evaluating the performance of the Office of the Independent Administrator
(“OIA”) of the Arbitration System and participating in contract negotiations with the OIA; (v)
reviewing where pertinent the operation of Kaiser Foundation Health Plan’s pre-arbitration
procedures; (vi) offering recommendations to the Plan for possible improvements in those
procedures; and (vii) periodically reporting on the state of the Arbitration System to Kaiser
Foundation Health Plan and Hospitals and the Permanente Medical Groups, with the
understanding that the report will be made public for the benefit of Health Plan members and
other interested parties.
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The Association shall be a not- for-profit entity and shall administer funds for operating
expenses of the Board using proceeds from the Kaiser Foundation Health Plan Arbitration
Oversight Board Trust (the “Trust”). The Trust shall be funded by Health Plan in accordance
with an annual memorandum of understanding, as provided in Section 2.7.

15 Term of Association. The term of the Association shall commence at the time of
the filing of the Charter pursuant to Section 1.2, and shall continue until December 31, 2031,
unless earlier dissolved in accordance with Article 5.

1.6  Filingsof Other Certificates. The Association or its authorized agents shall
cause to be executed, filed and published all such certificates, notices, statements or other
instruments, and amendments thereto under the laws of the State of California and other
applicable jurisdictions as the Association may deem necessary or advisable for the formation
and operation of the Association.

ARTICLEII.
MANAGEMENT

2.1  Oversight Board.

@ Authority. The Board shall have the sole responsibility, authority and
control over the management, conduct and operation and affairs of the Association, except as
delegated by the Board or as otherwise provided herein.

(b) Composition of the Board. The Board shall be comprised of not more than

13 members. Members shall be selected so asto reflect adiversity of perspectives on the
Arbitration System. The following are examples of perspectives that shall be reflected at all
times, to the extent possible:

Kaiser Permanente members

Kaiser Permanente health care professionals

Employers providing Kaiser Permanente coverage to employees

Consumer advocacy

Labor organizations

Plaintiff’s medical malpractice bar

Defense medical malpractice bar

Health Plan.

In the discretion of the Board, members may also be selected to reflect other appropriate
perspectives or on account of their independent public stature. The Board shall limit the number
of Kaiser-affiliated members, as defined in subsection (f) below, to not more than four members.
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(© Nomination and Approval of Board Members. The first members of the
Board shall be appointed by the Chair in conformance with Section 2.1(b). Except in the case of
the member representing the perspective of Health Plan, upon the resignation, removal or
expiration of the term of a Board member, the Chair and the Vice-Chair shall nominate a
replacement Board member who, to the extent possible, will maintain the diversity of
perspectives described in Section 2.1(b). Health Plan shall nominate a Board member to replace
the member reflecting the perspective of Health Plan upon the resignation, removal or expiration
of hisor her term. Individuals nominated in accordance with the foregoing procedures shall
become members of the Board upon the approval by a mgjority of the members of the Board.
Members whose terms have expired may be nominated and approved for additional terms.

(d) Term of Board Membership. The Chair shall have an initial term of office
of 3years. So asto achieve staggered terms of office, the remaining 12 initial members shall be
divided into three groups of four, with one group having an initial term of office of three years,
the second group having aterm of office of four years and the third group having aterm of office
of five years. At theinitiadl meeting of the Board, the initial members shall be assigned their
terms of office by lot. Following the initial terms, al members, including the Chair, shall have
terms of three years. In the event that any member fails to complete aterm of office, the
replacement board member shall serve the remaining term of the replaced member and shall
thereafter have a three-year term if re-approved by the Board.

(e Removal of Board Members. Board members may be removed from the
Board, with or without cause, upon the vote of two thirds of the members of the Board.

) Member Affiliations with Kaiser. The Secretary shall maintain a list
showing which Board members are affiliated with the Kaiser Permanente organization (the
“Kaiser-affiliated Members’) and which members are not so affiliated (the “Public-interest
Members’). The following classes of members shall be considered to be Kaiser-affiliated
Members:

1. The member nominated by Health Plan

2. The member representing the perspective of the defense medical
mal practice bar;

3. Any member who is employed by any Kaiser Permanente entity.

All other members of the Board, including the Board member representing the perspective of
Kaiser Permanente members, shall be considered Public-interest Members. A member shall (i)
disclose in writing his or her affiliation, if any, with the Kaiser Permanente organization at the
time of his or her nomination, and (ii) disclose in writing to the Chair and the Secretary any
subsequent changes in affiliation status promptly after such change and in no event later than the
first occasion following such change on which the member is requested to vote upon or consent
to a proposed action of the Board. If a Public-interest Member becomes a Kaiser-affiliated
Member at atime when at least four other members of the Board are Kaiser-affiliated Members,
the Public-interest Member shall promptly submit his or her resignation from the Board.

2.2  Nontransferabilty of Board Membership. Board membership shall not be
transferable.
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2.3  Mestings of the Board.

@ Regular Meetings. The Board shall hold regular meetings at such times
and places as are duly called and approved by the Board. Notices shall not be required with
respect to regular meetings of the Board.

(b) Soecial Meetings. The Chair may call a special meeting of the Board in
his discretion at any time. The Chair shall call a special meeting of the Board if so requested by
three Board members. The Chair shall provide to each member of the Board at least five business
days advance written notice of such special meeting. Presence at a meeting shall constitute
waiver of notice. Members may aso waive notice of a special meeting by a written waiver,
which shall be filed with the minutes of the meeting.

(© Telephonic Meetings. Any meeting of the Board may be held by
conference telephone call or through similar communications equipment which allows Board
members participating in the meeting to hear one another. Participation in any such telephonic
meeting shall constitute presence in person at such meeting.

(d) Written Consents Any action required or permitted to be taken at a
meeting of the Board may be taken without a meeting if the Board unanimously consents thereto
inwriting. Any such written consents shall be filed with the minutes of the proceedings of the
Board.

(e Voting; Quorum. Each member of the Board shall be entitled to one vote.
A quorum of the Board shall be a mgjority of the members of the Board at the time of a Board
meeting. A quorum must be present at the time of the vote in order for valid Board action to be
taken. Votes must be cast in person, and proxy voting is not permitted.

® Requirements for Board Action on Rules of the Arbitration System. All
actions of the Board directly affecting the rules of the Arbitration System, including the
adoption, amendment or deletion of any rule and any modification or repeal of the voting
requirement of this paragraph (f), shall require (i) the affirmative vote of 2/3 of all the members
of the Board at the time of the action, and (ii) the affirmative vote of a mgjority of Public-
interest Members of the Board, as defined in Section 2.1(f).

(9) Requirements for Board Action on Matters other than Rules of the
Arbitration System. Except as otherwise provided in section 2.1(e), section 2.3(f) and 5.1, all
actions of the Board shall require the affirmative vote of a mgjority of the members of the Board
at the time of such action.

(h) Minutes. The Board shall keep regular minutes of all of its meetings and
shall file them with the officia records of the Association.

2.4 Officers of the Association.

@ Chair of the Board. The Chair of the Board shall preside at al meetings
of the Board and shall appoint a Vice-Chair, who shall preside in the absence of the Chair. Both
the Chair and Vice-Chair shall be Board members. The first Chair shall be selected by Health
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Plan. The successor to the first Chair and each subsequent successor shall be nominated by the
then-current Chair and Vice-Chair jointly with Health Plan and shall be approved by the
members of the Board. The Chair may serve successive terms.

(b) Secretary. The Board shall appoint a capable and qualified individual or
organization to serve as the Secretary of the Association. The Secretary shall report to the Chair
and shall perform such clerical and administrative duties as the Chair shall direct.

(© Other Personnel. The Board may authorize the hiring of employees or
contracting for services and other necessary personnel from time to time in conformity with
procedures and policies adopted or approved by the Board and consistent with the Oversight.

25 Board Compensation.

@ Chair of the Board. The Chair of the Board shall receive an annual
stipend, payable in equal monthly installments, regardless of the number of meetings of the
Board. Theinitia stipend of the Chair shall be as agreed in writing between Health Plan and the
Chair, which shall remain in effect for athree-year term as specified in the writing. The stipend
of the Chair for periods thereafter shall be subject to the approval of the Board. The Chair shall
not be an employee of the Association.

(b) Board Members. Board members, other than the Chair of the Board, shall
receive a stipend per meeting of the Board or committee thereof, regardless of whether such
meeting is a physical meeting or telephonic meeting. Board members shall be reasonably
available outside of Board meetings without compensation for informal consultation regarding
the affairs of the Association.

(© Board Expenses. The Board members, including the Chair of the Board,
shall be paid their reasonable expenses, if any, incurred in connection with the activities of the
Association, including the reasonabl e expenses of attendance at each meeting of the Board.

2.6  Board Committees. The Board may establish one or more committees, each
committee to consist of one or more of the Board members. The Board may designate one or
more members as alternate members of any committee, who may replace any member who is
unable to participate at any meeting of the committee. Any committee shall have all the powers
and authority delegated to it by the Board. Committee meetings and action shall be governed by
the procedures outlined in Section 2.3.

2.7  Memorandum of Understanding. Not later than October 1 of each year, the
Chair or his designee shall present detailed information to Health Plan regarding the
Association’s expense budget for the succeeding year and shall use his or her best effortsto
reach an agreement with Health Plan regarding the budget. The Association and Health Plan will
enter into an annual memorandum of understanding by December 31, which memorandum will
set forth the time and amounts of Health Plan’s contributions to the Trust for the purpose of
funding the Association’ s budgeted expenses for the succeeding calendar year.
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ARTICLE I11.
INDEMNIFICATION AND INSURANCE

Each Board member and the Secretary and any other personnel of the Association (each,
an “Indemnified Person”), shall not be liable, responsible or accountable in damages or
otherwise to the Association for any act or omission performed or omitted by such Indemnified
Person (i) in good faith on behalf of the Association, (ii) in a manner reasonably believed by the
Indemnified Person to be within the scope of the authority granted in accordance with these
bylaws, and (iii) in a manner not constituting willful misconduct or gross negligence. Pursuant
to a separate agreement, Health Plan shall indemnify, defend and hold harmless Indemnified
Persons for any such acts or omissions, and for any acts or omissions not meeting such
requirements to the extent that a court determines that in view of al the circumstances of the
case, such Indemnified Person is fairly and reasonably entitled to indemnification for those
expenses which the court deems proper. Such indemnification shall include advancement of
reasonable legal defense costs incurred, including, without limitation, those incurred prior to any
judgment. The Association or Health Plan shall purchase and maintain insurance, to the extent
and in such amounts as the Board or Health Plan shall deem reasonable, on behalf of any of the
Indemnified Persons and such other persons as the Board shall determine, against any liability
that may be asserted against or losses or expenses that may be incurred by any such person in
connection with the activities of the Association or such persons, regardless of whether the
Association would have the power to indemnify such person against such liability under this
Article 3. The indemnification and insurance provided under this Article may not be canceled or
materially altered without 30 days advance notice to all Board members.

ARTICLE IV.
ACCOUNTING, RECORDS AND REPORTS

4.1  Fiscal Year. Thefiscal year of the Association shall be the calendar year.

4.2  Booksand Records. The Secretary or its designee shall maintain proper and
complete records and books of account of the Association.

4.3  Progressand Other Reports At the conclusion of each fiscal year, the Board
shall prepare areport describing the progress toward achieving the goals of the Oversight, as
provided in Section 1.4 of these By-Laws.

4.4  Audit. No lessthan every three years, afinancia audit of the affairs of the
Association shall be undertaken and shall be made available to Health Plan. The auditing firm
shall be selected by Health Plan.

45  Inspection. All Board members shall have the right to inspect the books and
records of the Association upon reasonable notice to the Association.

ARTICLE V.
DISSOLUTION AND TERMINATION

51 Termination by Board Vote The Association may be terminated upon the vote
of two thirds of the members of the Board.
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ARTICLE VI.
MISCELLANEOUS PROVISIONS

6.1  Notices. Any written notice or communication to any of the Board members
required or permitted under these bylaws shall be deemed to have been duly given and received
(1) on the date of service, if served personally or sent by electronic mail or facsimile transmission
to the menber at the electronic mail address or the facsimile number set forth in the records of
the Association, or (ii) on the third business day after mailing, if mailed by first class registered
or certified mail, postage prepaid, and addressed to the member at the address set forth in the
records of the Association, or (iii) on the next day, if sent by a nationally recognized courier for
next day service and addressed to the party to whom notice is to be given at the address set forth
in the records of the Association. Notices to the Association shall be similarly given and
addressed to it at its principal place of business.

6.2  Confidentiality. Except as otherwise required by applicable law or as allowed by
a policy adopted by the Board, no Board member shall disclose any information regarding the
Association or the Oversight without obtaining the prior approval of the Board.

6.3  Amendments These bylaws may be amended or restated in their entirety by
action of the Board as provided in Section 2.3(f) and (g).
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Neutral Arbitrators
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Party or Attorney Evaluation of Neutral Arbitrator

Ingtructions. In accordance with Rule 49 of the Rules for Kaiser Permanente Member Arbitrations Overseen by the
Office of Independent Administrator, we ask that you complete the enclosed anonymous evauation. 1t will be
placed in the folder of the neutrd arbitrator who handled your case and copies of it will be sent to other partieswho are
consdering using your neutra arbitrator in the future. We ask for comments where you have them and are glad to
receive any that you have the timeto offer. Pleasefed freeto add sheetsif you need additiond space. A stlamped,
self-addressed envelopeisincluded for your convenience. Please send your response to the address below in the
enclosed sdlf-addressed envelope. Thanks for your help.

Office of Independent Administrator
P.O. Box 76587
Los Angdes, Cdifornia 90076-0587

| am the Claimant OR

| am the attorney whorepresented ~~ theClaimant OR ___ the Respondent
Thisdamwes Typeof injury:
__ Withdrawvn __ Medica Mdpractice
__ Settled _____ Benfits
__ Digmissed by the Neutra Arbitrator __ Third Party Lien
__ Decided by aMoation for Summary Judgment __ PremisssLiability
__ Decided After aHearing: __ Other Tort

___ ForClamant ____ Other - please specify:

___ For Respondent

__ Other - please specify:

Neutral Arbitrator’'s Name:;
Chosen Jointly OR Chosen through Strike and Rank Process

On the scale below, please rank your experiences with your Neutra Arbitrator. Please circle the number that
aoplies. If the stlatement does not apply to your case, please circle the “N/A” which appears a the right-hand side.
We ask for your comments where you have time and inclination.

1. The neutrd arbitrator was impartial and treated dl partiesfairly.

5 4 3 2 1 N/A
Agree Disagree
Please comment;
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2. The neutrd arbitrator treated al parties with respect.

5 4 3 2 1 N/A
Agree Disagree
Pease comment;
3. The neutra arbitrator kept the case moving in atimely fashion.
5 4 3 2 1 N/A
Agree Disagree
Pease comment;

4, The neutrd arbitrator responded within a reasonable time to telephone cals or written communications.

5 4 3 2 1 N/A
Agree Disagree
Please comment;
5. The neutrd arbitrator explained procedures and decisons clearly.
5 4 3 2 1 N/A
Agree Disagree
Please comment;
6. The neutrd arbitrator understood the gpplicable law governing my case.
5 4 3 2 1 N/A
Agree Disagree
Please comment;
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7. The neutra arbitrator understood the facts of my case.

5 4 3 2 1 N/A
Agree Disagree
Please comment;
8. The neutra arbitrator served hisher decision within areasonable time.
5 4 3 2 1 N/A
Agree Disagree
Please comment;

0. The fees billed by the neutrd arbitrator were consstent with those described in hisher gpplication materids
which | received from the OIA at the beginning of case.

5 4 3 2 1 N/A
Agree Disagree
Please comment;

10.  Thefeescharged by the neutrd arbitrator were reasonable given the work performed.

5 4 3 2 1 N/A
Agree Disagree
Pease comment;
11. | would recommend this arbitrator to another person or another lawyer with a case like mine.
5 4 3 2 1 N/A
Agree Disagree
Pease comment;
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Analysis of All Evaluations
the OI A has Received

183


tracyh
183


OIA - Party Evaluation / Total Counts
Report Date Range: 1/1/00 through 12/31/02

General Counts

Sent Received
Cnt Evaluations 3,034 1,433 (148 of these are Blank)
Cnt of Pro Pers 443 3
Cnt of Claimant Counsel 1,074 412
Cnt of Respondents 1517 885
Cnt Anonymous 52

Counts of Received

Blanks

Cnt Blank 148

Cnt Blank and Settled or
Withdrawn Early 73

By Disposition

Cnt Disp Withdrawn 201

Cnt Disp Settled 525

Cnt Disp Dismissed by NA 43
Cnt Disp MSJ 189

By Method Chosen

Cnt JOINT 430

Cnt STRIKE 767

Cnt Disp Hearing Claimant

Cnt Disp Hearing Respondent

Cnt Disp Hearing

Cnt Disp Other

138

207
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766 Cnt NoComments
154 Cnt All POS
147 Cnt All NEG
67 Cnt All BOTH
Comments
148 Cnt All N/A
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Analysis of Evaluations
the Ol A has Received in 2002
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OIA - Party Evaluation / Total Counts
Report Date Range: 1/1/02 through 12/31/02

General Counts

Sent Received

Cnt Evaluations 682 358

Cnt of Pro Pers 100 21

Cnt of Claimant Counsel 241 108
Cnt of Respondents A1 216

Cnt Anonymous 13

Counts of Received

Blanks

Cnt Blank 16

Cnt Blank and Settled or
Withdrawn Early

By Disposition

Cnt Disp Withdrawn 19

Cnt Disp Settled 102

Cnt Disp Dismissed by NA 15
Cnt Disp MSJ 69

By Method Chosen

Cnt JOINT 84

Cnt STRIKE 232

(16 of these are Blank)

Cnt Disp Hearing Claimant

Cnt Disp Hearing Respondent

Cnt Disp Hearing

Cnt Disp Other

67
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766 Cnt NoComments
154 Cnt All POS
147 Cnt All NEG
67 Cnt All BOTH
Comments
148 Cnt All N/A

tracyh
187


0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S SPON 1oL
09 0'S 0'S 09 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S UBIpd N 10 L
SV (474 9V L'V S 'y 'y SV L'V SV VA% S abe BAY [e10 1
Gle 9TE 8T¢ (4% 62€ VeE LEE LEE 6EE 6EE LEE 8G€ Junoy [eio L
0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S BP0 N JUBpuOdsaY
0'S 0'S 09 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S uelps |\l Juspuodsey
L'V vy L'V 8V 9'v 9V 9V L'V 8V 9V 61 LY abe oAy Juspuodsey
¥0Z 0Z G0Z 602 90¢ T1T¢ T1T¢ T1T¢ [4%4 [4%4 [4%4 91¢ 1UN0D 1UBPUOUSSY
0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S SPON lod 0l.d
8V 0'S 0'S 09 oY (0)% 0'S 0'S 0'S 0'S 0'S 0'S UeIpe N lod 0.d
8'¢ €€ 9V 0'S €€ (4> 9'c G'c 1504 9t (0h% q'e abe jany Jod 0.1d
6T 8T LT 0c 6T 6T X4 X4 0c 0c 0c 1c Juno) ked 0.d
0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 9po N Adulony wewre|D
0'S 0'S 09 09 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S uelps N AsuJony uewe|d
1504 ()74 1504 1504 vy (474 v (474 9V SV 9Y TV abe oAy fBuliony Juewr|D
96 68 16 86 86 86 66 66 10T 10T 66 80T uno) AsuJony uewrre|d
0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 0'S 9PO A paljilusplun
09 Sv 0'S 09 0'S 0'S 09 0'S 0'S 0'S 0'S 0'S UeIpS N paljiluspiun
9V (474 0'S 0'S 8'v SV (474 9V 9'v 8V SY 1904 abe oAy paljluepiun
9 g g g 9 9 9 9 9 9 9 €l Junod paljiuspiun
BavuD 110 otd | 60 80 L0 90 le} 0O €0 20 IO |po@d| ¢iuepuodsay Jo uewre|D
puBWIWOIRY | S84 | S84 |uolIze( [s1oed Mau [me ] mau [paure|dx3 |asuodsay [Apwi] | nj1oadsey | Jreq  [sen3

CO/TE/CT Josv

S3aSU0CSaY Z00Z JO AfeWWINS [e211S11RIS ‘S[eJINBN JO suoien[eA] Asu o1y pue juewe|D

188


tracyh
188


EXHIBIT M

Neutral Arbitrator Evaluation of
OI A Procedures and Rules
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Quedtionnairefor Neutral Arbitrators

Ingtructions: In accordance with Rule 48 of the Rules for Kaiser Permanente Member Arbitrations
Administered by the Office of Independent Administrator, we ask that you complete the enclosed
guestionnaire about the arbitration named below. Y our answers will be used to evauate and make
changesin the OIA system. We ask for comments and are glad to receive any that you have to offer.
Please fed free to add sheets if you need additiona space. A stamped, self-addressed envelopeis
enclosed for your convenience. Please send the returned form to the address below in the enclosed sdif-
addressed, stamped envelope. Thanks for your help.

Office of Independent Administrator
P.O. Box 76587
Los Angeles, Cdlifornia 90076-0587

Arbitration Name: Arbitration Number:
Thisdamweas

Withdrawn

Settled

Dismissed by the Neutra Arbitrator

Decided After aMoation for Summary Judgment
Decided After aHearing

On the scale below, please rank your experiencesin this matter. Please circle the number that gpplies.
If the statement does not apply to your case, please circle the “N/A” which appears at the right-hand
gde. We ask for your comments where you have time and inclination.

1 In this case, | thought the procedures set out in the Rules for Kaiser Permanente Members
Arbitrations Administered by the Office of Independent Administrator worked well.

5 4 3 2 1 N/A
Agree Disagree
Please comment;

2. Based on my experiencein this case, | would participate in another arbitration in the system
administered by the Office of Independent Adminigtrator.

5 4 3 2 1 N/A
Agree Disagree
Please comment;
3. In this case, the Office of Independent Administrator accommodated my questions and concerns.
5 4 3 2 1 N/A
Agree Disagree
Please comment;
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4. Based on my experience in this case, | found the that the following characteritics of the system wor ked
well. (Check dl thet apply):
manner of neutrd arbitrator’ s gppointment the system’ s rules overdl
early management conference hearing within 18 months
availability of expedited procedures _____avalability of complex/extraordinary procedures
award within 15 days of hearing ____other (please describe):
clamant’'s ability to have respondent
pay cost of neutrd arbitrator
Pease comment;
5. Based on my experiencein this case, | found that the following characteristics of the sysem need change
or improvement. (Check dl that apply):
manner of neutrd arbitrator’ s gppointment the system’ s rules overdl
early management conference hearing within 18 months
availability of expedited procedures availability of complex/extraordinary procedures
award within 15 days of hearing other (please describe);
clamant’s ability to have respondent
pay cost of neutra arbitrator
Pease comment;
6. Have you had experience with asimilar casein Superior Court? ___ Yes ___ No
If yes, what was your role?
If yes, was your experience in this system with this case:
___ better ___ worse ___ about the same?
Pease comment:
7. Pease give us any suggestions you may have for improving the communications with our office,
8. Please st forth any suggestions for improving the system adminigtered by this office.
9. Please st forth any suggestions for improvement or change in the rules.
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Analysis of All Evaluations
the OI A has Received
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NA Questionnaire/ Count by Disposition - Total Responses

Disposition Count
Decided After Hearing 305
Decided After MSJ 218
Dismissed by NA 40
Settled 509
Withdrawn 189
Unidentified 16
No Questions Answered 108
Total Returned m

Total Mailed 1517
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Neutral Arbitrator Questionnaire - Responsesto Questions 1 thru 3 - Total Responses

Procedures Worked Would Participate OIA Accommodated
Well Again Questions/Concerns

Count |Disposition Q1 Q2 Q3
307 |Decided After Hearing Count 303 303 296
Decided After Hearing Average 4.7 4.9 4.9
Decided After Hearing Median 5.0 5.0 5.0
Decided After Hearing Mode 5.0 5.0 5.0
Decided After Hearing Min 1.0 1.0 3.0
Decided After Hearing Max 5.0 5.0 5.0

222 |Decided After MSJ Count 214 215 207
Decided After MSJ Average 4.7 4.9 4.9
Decided After MSJ Median 5.0 5.0 5.0
Decided After MSJ Mode 5.0 5.0 5.0
Decided After MSJ Min 1.0 2.0 1.0
Decided After MSJ Max 5.0 5.0 5.0

45 |Dismissed by NA Count 39 38 39
Dismissed by NA Average 4.8 4.9 5.0
Dismissed by NA Median 5.0 5.0 5.0
Dismissed by NA Mode 5.0 5.0 5.0
Dismissed by NA Min 3.0 1.0 4.0
Dismissed by NA Max 5.0 5.0 5.0

555 |Settled Count 495 492 479
Settled Average 4.7 4.9 4.9
Settled Median 5.0 5.0 5.0
Settled Mode 5.0 5.0 5.0
Settled Min 1.0 1.0 1.0
Settled Max 5.0 5.0 5.0

217 [Withdrawn Count 175 177 170
Withdrawn Average 4.8 4.9 4.9
Withdrawn Median 5.0 5.0 5.0
Withdrawn Mode 5.0 5.0 5.0
Withdrawn Min 2.0 2.0 3.0
Withdrawn Max 5.0 5.0 5.0

39 |BLANK Count 13 13 13
BLANK Average 4.5 4.8 4.8
BLANK Median 5.0 5.0 5.0
BLANK Mode 5.0 5.0 5.0
BLANK Min 3.0 4.0 4.0
BLANK Max 5.0 5.0 5.0

1385 |Total Count 1239 1238 1204
Total Average 4.7 4.9 4.9

Total Median 5.0 5.0 5.0

Total Mode 5.0 5.0 5.0

Total Min 1.0 1.0 1.0

Total Max 5.0 5.0 5.0

Asof 12/31/02
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NA Questionnaire/ Count of Questions 4-5
4, | found that the following characteristics of the system worked well. (Check all that apply):
5. | found that the following characteristics of the system need change or improvement. (Check all that apply):

Report Date Range: 1/1/2000 through 12/31/2002

4. Worked

Well

a.) |manner of neutral arbitrator's appointment 936
b.) [early management conference 939
c.) |availability of expedited procedures 351
d.) |award within 10 days of hearing 285
e.) |clamant's ability to have respondent pay cost of neutral arbitrator 475
f) |the system's rules overall 789
g.) |hearing within 18 months 442
h.) [|availability of complex/extraordinary procedures 86
Other) 8

5. Needs Change/
I mprovement

22
28

7
S
R
R
8
1
)
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766 Cnt NoComments
154 Cnt All POS
147 Cnt All NEG
67 Cnt All BOTH
Comments
148 Cnt All N/A
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NA Questionnaire/ Results of Question 6

6. Have you had experience with asimilar case in Superior Court?
If yes, what was your role?
If yes, was your experience in this system with this case Better, Worse, or About the Same?

Report Date Range:
1/1/2000 through 12/31/2002

Role CniQeaisves  CntBetter  CntWorse  CntSame  Cnt BLANK
| 21 | 9 | 1 1| 6

B BLARK | 2 | 15 | 1 13 | 3
Attorney I 8 | 9 o | 15
Judge [ = [ 12 | 5 28 | 64
Mediator | 7| 6 | 0 0 | 1
|Neutra| Arbitrator | % | 3 | T e | 2
|Party Arbitrator | 5 | 1 | 5 T | 5
[Referee 1 0 0 1 0
TOTALS 869 313 17 446 93
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Analysis of Evaluations
the Ol A has Received in 2002
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NA Questionnaire/ Count by Disposition - 2002 Responses

Disposition Count
Decided After Hearing 96
Decided After MSJ 66
Dismissed by NA 8
Settled 89
Withdrawn 25
Unidentified 2
No Questions Answered 22
Total Returned W

Total Mailed 341
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Neutral Arbitrator Questionnaire - Responsesto Questions 1 thru 3 - 2002 Responses

Procedures Worked Would Participate OIA Accommodated
Well Again Questions/Concerns

Count |Disposition Q1 Q2 Q3
97 |Decided After Hearing Count 96 95 95
Decided After Hearing Average 4.6 5.0 4.9
Decided After Hearing Median 5.0 5.0 5.0
Decided After Hearing Mode 5.0 5.0 5.0
Decided After Hearing Min 1.0 4.0 3.0
Decided After Hearing Max 5.0 5.0 5.0

68 |Decided After MSJ Count 66 66 63
Decided After MSJ Average 4.7 5.0 4.9
Decided After MSJ Median 5.0 5.0 5.0
Decided After MSJ Mode 5.0 5.0 5.0
Decided After MSJ Min 2.0 4.0 3.0
Decided After MSJ Max 5.0 5.0 5.0

9 |Dismissed by NA Count 8 8 8
Dismissed by NA Average 5.0 5.0 5.0
Dismissed by NA Median 5.0 5.0 5.0
Dismissed by NA Mode 5.0 5.0 5.0
Dismissed by NA Min 5.0 5.0 5.0
Dismissed by NA Max 5.0 5.0 5.0

97 |Settled Count 88 88 85
Settled Average 4.8 5.0 4.9
Settled Median 5.0 5.0 5.0
Settled Mode 5.0 5.0 5.0
Settled Min 3.0 4.0 4.0
Settled Max 5.0 5.0 5.0

32 [Withdrawn Count 22 23 22
Withdrawn Average 4.8 4.9 4.8
Withdrawn Median 5.0 5.0 5.0
Withdrawn Mode 5.0 5.0 5.0
Withdrawn Min 3.0 3.0 3.0
Withdrawn Max 5.0 5.0 5.0

5 |BLANK Count 1 1 1
BLANK Average 5.0 5.0 5.0
BLANK Median 5.0 5.0 5.0
BLANK Mode 5.0 5.0 5.0
BLANK Min 5.0 5.0 5.0
BLANK Max 5.0 5.0 5.0

308 |Total Count 281 281 274
Total Average 4.7 5.0 4.9
Total Median 5.0 5.0 5.0
Total Mode 5.0 5.0 5.0
Total Min 1.0 3.0 3.0
Total Max 5.0 5.0 5.0

Asof 12/31/02
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NA Questionnaire/ Count of Questions 4-5
4, | found that the following characteristics of the system worked well. (Check all that apply):
5. | found that the following characteristics of the system need change or improvement. (Check all that apply):

Report Date Range: 1/1/2002 through 12/31/2002

4. Worked

Well

a.) |manner of neutral arbitrator's appointment 224
b.) [early management conference 235
c.) |availability of expedited procedures 91
d.) |award within 10 days of hearing 84
e.) |clamant's ability to have respondent pay cost of neutral arbitrator 119
f) |the system's rules overall 200
g.) |hearing within 18 months 110
h.) [|availability of complex/extraordinary procedures A
Other) 0

5. Needs Change/
I mprovement

m‘ oo‘ m‘j‘ LO‘ 8‘ M‘ \1‘ m‘
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766 Cnt NoComments
154 Cnt All POS
147 Cnt All NEG
67 Cnt All BOTH
Comments
148 Cnt All N/A
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NA Questionnaire/ Results of Question 6

6. Have you had experience with asimilar case in Superior Court?
If yes, what was your role?

If yes, was your experience in this system with this case Better, Worse, or About the Same?

0
=5
>

|6b BLANK

|Attorney

|Judge

|Mediator

|Neutra| Arbitrator

|Party Arbitrator

TOTALS

Report Date Range:

1/1/2002 through 12/31/2002

CntQ6aisYes  CntBetter ~ CntWorse — CntSame  Cnt BLANK
| 6 | 0 | 0 5 | 1
| 0 | 0o | 0 0 | 0
| 37 | 19 | 2 14 | 2
| 128 | %6 | 1 1 20
| 2 | 1 0 1 0
| 20 | 7 | 1 11 | 1
1 1 0 0 | 0
194 64 4 102 | 24
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EXHIBIT N

Newspaper Column Written
By Sharon Lybeck Hartmann re: Ethics Standards
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LOS ANGELES

Daily Journal ..

Out in the Open

Callfornla’s new ethles coda for arbitrators, the country's first, scts
standards for disclosure and disqualification throughout the process.

BEY SHARON LYBECK HARTMANN

fective Tuly 1,
002, all Cali-
fornia arbita
tors must fok
low mandatory
ethics stan-
dards, In a
pational first, the state
enacted this reguirement
last year and directed the
Judicial Council to write the
Code of Cpil Procedure Sec
Gon 128185,

The new cthics standarcs,
given final approval by the
councll in April, expand the
inforroation that an arbitra-
tor must disclose and make
the duby to disclose conting
cus theoughout the arbitsa
torr Ethics Standards for
Neutral Arbitrators in Con-
tractual Arbitration, Stan-
elards 7 and & [available at
Judicial Council Web site:
wrww,courindo.ca gov/; also
available as Divisien VI of
the Appendix mo the Califor-
nis Bubes of Court (hereafler
MEthics™),

Sharon Lybeck Hartmann, a
Los Ange.es atiormey whe
meRIs her gwe downtown
law firm, is the ingependant
administrator of the Kaser
Pormangnte aritration
svatem for disputes with s

TR

& million merbers in
California. For fuli
infarmation onihe sesiem,
whizh hardles a thousard
afitrations, a vear, seg
Jvwnw, slhartmann.com,/onE,

WL ALE NG

Fach time arbilrators
miake a wew disclosure, par-
ties have the appertunily 02
disqualify them. Violation of
these  provisions may be
erforced by vacatur under
the ethics standzrds and new
statutes passed last year Cab
Hornia Code of Civil Proce-
dure Sectons E2H19, 1286.2;
Ethics & see also Ethics 1 at
Comment (citing statutes),

The statute mandating the
code, passed [ast September,
provides that the new stan-
dards mav expand but not
timit the disclosure and dis
qualificatien requirernents
established by the Legisla
ture; I also requires that the
new rules “shall address dis-
clnsure of inerests, relation-
sips, o affiliadons that may
cansttote conflicts of inter-
est, inciuding prier service
a3 an arhireor or acher dis-
pite  resolution  neutral
ETILY. disqualification,
acceptance  of gifts, and
esrzblishment of future pro-
fessional relationships.” Cali
fornia Code of Civil Proce
dhure Section 128180

California’s statutes also
were amended in 2001
pxpand disclosire obiiga
tiuns. They now require that
an arbitrator disclose “ali
matters that could cause a
nerson aware of the fcls
reasonably cntertzin a doubt
that the proposed newtral
arbitrator would be abic to
be impartial” California
Code of Civit Procedure Sec-
tion 1281 9{a).

203


tracyh
203


Previously, the statute
contzined only a list of spe-
cific itemns that had o be dis-
closed. But case law
required a broader discle
sure sirmilar to the amend-
ment. See, for exarple,
Schmilz o Zilvet], 20 F3d 103
Sth Cir. 1984); fohmaon o
Security Ins. Co. of Hartford,
3 CalApp.3d 839, 8 Cal Roer.

133 (1970}, The amended

statute now riquires that all
matlers coverad by the new
ethics standards alzo be dis
clased. California Code of
Civl Precedure Secrions
1281.900), 1281.9¢a),
Another 2001 statutory
amendmeant makes Milure o
disclose  wilin the tme
required by the  sae
grounds o vacate an arbitr.
on award. California Cade of
Civil  Procedure  Section
I2852(60(A), This last had
been somewhat uncertain
under prior case law See
“California Practice Guide:
Allernarive Dispute Bessle
ton," 7116 to 7124 (20010,
The ethics  standards
greally excand the informe.
Lon that arbiators roust dis
cluse. Ethics 7. Afer July 1,
they must make reasprzhle
efforts o inform themaclies
ehowr, and disclose. any s
ter it pughil cavse a person
aware of the facks o enter
duudt aboul their
wbality, Brhics 7h), Pro-
sly, this duty applicd
only Lo fnancial intereals,
Arbilzators  must make
disclosures  abour  thens-

selves, their immediate fami- |

lies — including domestic
partners a former spouses
— and extended family
members resident in the
household. Ethics 7ihyid),
hur see 7id)i1). For the first
time, arbitrators must dis
close sipnificant persanal
refationships with a Jawyer

tor a party, both their own such §ole
tionships and those of immediate ity
members, Ethics ThIC3).

Arbitrators also must disclose any
servics they have rendered as any kind
of dispute resolution neutral {that is, a
mediator ur referee) 1o any pary or
dawver for a party in the particular arky-
iration within the past two years,
Before, they specificalty were required
only to disclose their work in past ark
trations. Ethics 7(b){5): Califorma
Code of Civil Procedure Section
1281.9(a} (3, (4). The term “Jawyer for
a party” is defined, and the definition
includes attvrnevs mvolved in the arbi
tration and these currently associated
with them in their practice. Frhics 2(h.

The dury (o disclose now continues
throughout the arbitration, whereas
previously it was discharged at the
beginning of the case. Ethics 7(e). The
arbitrator must serve another disclo
sure statement within 10 dayvs of learn
ing about an itern covered by the code
that was not disclosed initially. Ethics
71f). Each time the arbirator makes a
new disclosure, a 15day period Dpens
for disqualification by any party sub-
Ject to the restrictions of California
Code of Civil Procedure Secting
1281.91. Ethics 8(2) (%),

The standards also deal with the con-
roversial issue of offers of new busi-
ness to the arbitrator by an entity or
indfividual involved in a pending arbitra-
tow. First, Standard 10 forbids arbitra-
lors to accept any offers of employment

as lawyers, experts or consultants from -

any party or lawyer for a party in &
pending arbitration. Ethics 10(a). I

requires that arhitrators disclose, a the -

culset of a given arbitration, whether

tey will ealertain offers of enplov:

nent i any ofher capacity, such agarki
rater or mediator, from a party or a
lawyer for a party while the matter is
penidling. Ethics 10(h).

Farties may disqualify arbitrators on
the basis of their disclosure that they
will entertain offers of such work.
Ltaics 10{b). If arbizrators omil this dis-
closure or if they state that they will not
acrept such emplovment, all such new
employment is forhidden unti the coo-
clusivn of the arbitration. Ethics 10(c).

The new ethics
standards ... expand
the Information that
an arbitrator must
disclose, ... Each
time arbitrators make
a new disclosure,
parties have the
opportunity to
disqualify them.
Violation of these
ptovisions may be
enforced by vacatur
under the ethics
standards and new
statutes passed last
year,

Standard 10 contins a unique fes
ture. In consumer arbitations, a term
defined within the code, if neutrals dis
clase that they will entertzin offers of
additional work from parties or lawyers
or a party in a pending arbitration, they
may not accept any such offer wichout
frst obtaining the consent of the partes

a0 the ficst arbitration. Fthics 100d), 2(d).

Pardes have seven days to oblect, fol

“wowirg the neurral's disclosure of an

offer of new work. Silence is treated as
conzsent. Ethics 10 (5. If neutrals dis-
close mitally chac they will entertain
such offers and seek consent of the par-
Ges, they avold the revpening of dis
qualiication provided in Standard (),
Ethics 10{d; (3},

Arnitrators also must make edensive
disclosures about the grganizaton that
referred the case to them  Ethics
7B 012). However, the code recognizes
Ut they ray not be able to pet the infor-
maticn i some cases, and it allows them
to rest on the information grven to them
by the nrganization. Ethics 7001 (12} (F).

The ethics standards require arbitra:
tors to et forth their own relationship
with the organization and any sigmil
cant past present or expected Gnancial
or professional relationship between
the provider and 3 party or lawver in
the arbimation. Echics 700 (121{A-B),
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Before the standards became final,
some national organizations such as the
American Arbiltration Association and
the Nationdl Association of Securifies
Diealers todd the Judicial Council in pub
lic comment forums that their disclo-
sures coukl run to thousands of cases,
thus filling hundreds of pages. The ethics
standards now permt this organizational
information fo be posted on the Web.
The arhitranor can simply incorporate the
Web address and offer hard copies I
they are desired. Ethics 7B (1),

Az noted, an award can be vacated
for falure to disclose, California Code
af Cil Procedure Sections 128151 (a).
12819505, 1286.2(2) (BHA). Violatiens
af other code requirements also may
give fse to vacatur, See Califormia Code
of CUhil Procedure Sections 128102) (3)
or @iy of “the rights of the party
were substantially prejudiced by the
violation™; Ethics 1 at Comment

In Movember, Chief Jusoce Ronald
George named a 19member panel of
experts to advise the Judicial Council
staff in its drafting, The panel included
judges, arbirrators, law school faculty
mentbers and represcatatves of labor,
consumers, the Lemstature, the gover-
nor's office and provider organizations.
I el several dmes throughout this
process and reviewed and commented
on slaffwritten drafts and the public
suggestions received.
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EXHIBIT O

Glossary of Report Terms
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Glossary for Annual Report
(Alphabetical Order)

This glossary was written at the request of an Arbitration Oversight Board Member and is meant to explain the
meaning of some of the terms used in the “4" Annual Report.” Anyone who wishes further information is welcome
to contact the OIA.

abandoned claim
clamant has not paid the $150 filing fee or qudified to be excused from
payment of the fee

award the name for the decison made by the arbitrator(s) after a hearing

claimant the Kaiser member who makes the arbitration demand, also sometimes called a
plaintiff
cdaims demands for arbitration forwarded to the OIA by Kaiser at any time

claimsnot opted in
claims made by Kaiser members under employer contracts which do not
require the use of the OIA where clamants have ether (a) rgected use of the
OIA or (b) never responded to offersto allow them to join the system

closed matters
those claims in which a decison has been entered or the case has been

withdrawn from consideration by action of the parties or abandoned by failure
to pay thefiling fee or obtain awaiver of it

closed-non-opt-in
the claim was returned to Kaiser for handling under the old arbitration system.
This hgppensin two ways. Either the member affirmatively refused to join the
OIA system, which happens rarely, or €l se the member or member attorney
never responded to our |etters, which happens often. We must return such
cases to Kaiser for handling under the old system because our only legd
authority for handing a case is the contract between Kaiser and the employer.
Unless the member consents, we cannot handle the clam.

consolidated claim
claim joined with another one in our system because it arises from the same st

Pagelof 3
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of actions, for example, separady filed wrongful death clams, onefroma
patient’ s spouse and one from the patient’s child

dismissed claim

hearing

clam dismissed by the neutra arbitrator, usudly for falure to gppear a
hearings, produce evidence, or carry the clam forward. (legd term “failure to
prosecute””) Thisisafind digoostion of the matter.

aformal proceeding very much like atrid. It isheld before one or three judges,
cdled arbitrators; witnesses are sworn and testify; evidence is taken and the
arbitrators decide the dispute, usudly ether by declaring that Kaiser was not a
fault or by giving amonetary award to the Kaiser member. If thereis more
than one arbitrator, the decision is by mgority vote of the arbitrators. The
decison is made in writing and is served on the parties.

mandatory claims

claims made by Kaiser members under employer contracts entered since 2000
which require the use of the OIA.

neutral arbitrator

new claims

old claims

open claims

opt in dlaims

the person who presides at an arbitration and serves asthe judge. This
arbitrator must impartidly view the evidence and arguments presented and is
not digned with any party inthe dispute. If thereis only one arbitrator, then
that personisneutrd. If thereisapand of three arbitrators, only one of themiis
neutra but that person still presides.

demands for arbitration made by Kaiser members on or after March 29, 1999
when the OIA system first began to operate

demands for arbitration made by Kaiser members before March 29, 1999
when the OIA system first began to operate which were subsequently
forwarded to the OIA for administration

those dlams which remain in the OIA system where no decison has been
entered and the claim has not been closed in some other manner

clams made by Kaiser members under employer contracts which do not
require the use of the OIA where the members have voluntarily eected to join
the OIA system

Page2of 3
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party arbitrator

pro per(s)

respondent

settled

where there is a pand of three arbitrators (which Caifornia statutes provide for)
one of them is neutral and each of the other two is called a party arbitrator who
represents one side in the dispute and is chosen by that side done.

amember who is proceeding without an attorney, and thus representing him or
hersdf in the case and acting as hisher own lawyer

Kaser Hedth Plan, the Permanente Groups and the various individua medical
personnel againgt whom amember files ademand for arbitration

the parties have agreed to end the case on a basis which they each find
acceptable. Often this occurs through payment by respondent to claimant of
some sum of money agreed upon in return for releases of liability.

summary judgment

total claims

aprocess by which an arbitrator (or ajudge in a court) grants judgment for one
sde or the other based completely on the law, and not on the facts. The
judgment isfind and endsthe casg; it isthe equivaent of atrid verdict. In
effect, the judgment saysthat thereis no legd bassfor the clam. Inthe OIA
system, it often occurs because the claimant has not obtained an expert witness
to tedtify that the tandard of medica care provided fell below that offered in
the community, something that is nearly aways required to prove amedica

mal practice clam whether it is asserted in arbitration or in a court.

dl arbitration demands forwarded to the OIA by Kaiser a any time

withdrawn daim

the claimant has decided to drop the claim and so informs the OIA in writing.
The case leaves the OIA system without prejudice, which means that it may
return at some future date

Page 3 of 3
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EXHIBIT P

Kaiser Arbitration Oversight Board
Report Review
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Kaiser Arbitration Oversight Board

March 25, 2003

Ms. Sharon Lybeck Hartmann
Independent Administrator

P.O. Box 76587

Los Angeles, California 90076-0587

Dear Ms. Hartmann:

The members of the Arbitration Oversight Board received for review a draft copy of the
Fourth Annual Report of the Office of the Independent Administrator (OIA) in late February.
The report was discussed at the Board meeting of March 13™". On behalf of the Board, | send
these comments for inclusion in the Fourth Annual Report.

Once again, the Board commends the OIA for a thorough, well-documented account of
the administration of the Kaiser arbitration system. An excellent Summary, well-organized Table
of Contents, and useful set of Exhibits enhance the presentation. The data presented in the report
are consistent with those provided by staff throughout the year at the Board' s quarterly meetings.

Board members identified a number of points in the text and Report Summary which they
thought could be stated with greater clarity. Their suggestions were, for the most part, adopted
and incorporated in the final version of the report. | would note that the suggested changes were
essentially editorial, not substantive, in nature.

In discussion of the Fourth Annual Report, the Board had opportunity to reflect on an
eventful past year. Legidation and a new Judicial Council code of ethics effected significant
changes in arbitration procedures. The Kaiser arbitration system responded remarkably well,
adjusting its rules and procedures accordingly. It was a year in which the Arbitration Oversight
Board came fully into its own as a governance structure for the arbitration system, with by-laws
and trust fund designed to assure that the OIA would remain independent of Kaiser. It was a year
in which the Board learned, with regret, that its pioneering Independent Administrator planned
retirement. Fortunately selection of a highly qualified successor from amongst her associates
promised a smooth transition of |eadership.

The experience of the past year, so well accounted in the Fourth Annual Report, could
now be viewed, as well, in the broader context of the entire span of years in which the Kaiser
arbitration system has been administered independently. One can see the evolutionary
development of the OIA and the Oversight Board and gain an appreciation of what has been
accomplished in these last several years since the Blue Ribbon Panel’s recommendations for
improvement of the Kaiser arbitration system. How well the Panel’ s recommendations have been
achieved, in letter and spirit, is described fully in Exhibit B. While “buried” in the Exhibits
section, the record of accomplishment documented in Exhibit B is, perhaps, the most important
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information in the Fourth Annual Report. It shows a successful effort, by all parties, to develop a
fair, timely and continuously improving arbitration system.

Board discussion of the Annual Report did not smply dwell on review of past
accomplishments. It looked to the body of information contained in the report to ask how the
arbitration system could be further improved. The report will serve as a reference in developing
the Board' s future agenda. How well does the system function under its current rules? How does
the arbitration system relate to “pre-arbitration” procedures? Are there additional ways to
improve dispute resolution mechanisms and reduce the need for arbitration? What further
modification in procedures for pro per cases might be helpful? Can the arbitrator pool be
expanded, its diversity increased? What is the value of the mandatory settlement conference as
currently configured? Should it be changed? Are Kaiser member contract provisions consistent
with current arbitration system rules? How can we best obtain constructive criticisms of the
system from arbitrators, litigants, claimants? This is just a sampling of questions arising in the
course of discussing the Annual Report, which will be revisited in greater depth at future Board
meetings.

The Arbitration Oversight Board concludes that the report of the OIA provides a clear
and thorough account of the administration of the arbitration system, which should be of great
value to the many parties interested in the system. The report describes the current status of the
system and documents significant achievement in implementing the original Blue Ribbon Panel
recommendations. The Kaiser mandatory arbitration system is now administered independently
by the OIA with public Board oversight. Conducted in a spirit of continuous improvement, the
arbitration system seeks conscientiously to provide fair, timely and cost-efficient arbitration for
Kaiser members.

The Board takes the occasion of this comment on the Fourth Annual Report to express to
you, Sharon Hartmann, its admiration and deep appreciation for your remarkably fine service as
the first Independent Administrator of the Kaiser arbitration system, and for the steadfast sense
of fairness that characterized all your endeavors.

The Board, by unanimous resolution, has appointed you I ndependent Administrator
Emeritus, with all the powers and prerogatives pertaining thereto. Congratul ations.

Sincerdly,

David Werdegar, M.D., Chair
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