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REPORT SUMMARY

This is the seventh time the Office of the Independent Adminigtrator (OIA) has reported on the
arbitration system between Kaiser Foundation Hedlth Plan (Kaiser) and itsmembers!  Since 1999,
the OIA has administered such arbitrations. Sharon Oxborough is the Independent Adminigtrator. This
report alows readers to gauge how wel the OIA system is meeting its gods of providing arbitration
that isfair, timely, lower in cost than litigation, and protects the privacy of the parties. The factors listed
below either help readers understand what happened in 2005 or relate directly to the system’sfairness,
Speed, or cost.

Developmentsin 2005

The arbitration system isa stable system. The Arbitration Oversght Board (AOB) and the
OIA made smdl improvements to the Rules and neutra arbitrator qualifications as the system
progresses. Additiondly, last year’ s review by independent certified public accountants of portions of
the OIA’s processes and statistics alows the public to have even more confidence and suggests
possible refinements.

1. I ndependent Review Confirms Accuracy of OIA Work. An independent
accounting firm reviewed the OIA's paper files and Satistics contained in the sSixth
annud report. It “did not identify any significant wesknesses in the OIA’s management
of arbitration cases, statistical reporting to the AOB, or data processing controls” In
response to its recommendations, the OIA modified its procedure for closing cases and
for storing its backup tapes. See page 4 and Exhibit C.

2. Rules Amended. The AOB amended the Rules to asmplify the information given to
pro per cdamants and to clarify that section 998 of the California Code of Civil
Procedure gpplies. (Section 998 provides for the payment of certain codtsif a party
makes an offer of settlement that is not accepted and the party making the offer obtains
a better result from the arbitration or litigation.) See page 5 and Exhibit 3.

3. New Software to Generate Statisticsfor Annual Reports. Inresponseto a
recommendation made in last year’ s review, the AOB continues to discuss possible
software to generate statistics for the annua reports. See page 45.

Ik aiser has arbitrated di sputes with its California members since 1971. In the 1997 Engalla case, the
California courts criticized Kaiser's system, saying that it should not be self-administered and fostered too much
delay in the handling of members claims.



4.

The AOB Renews OIA Contract. The AOB renewed its contract with
Ms. Oxborough to act as the Independent Administrator for another three years,
through March 29, 2009. See page 4.

Ol A'sPool of Neutral Arbitrators

A large and balanced pool of neutrd arbitrators, among whom work is distributed, is a crucia
ingredient to afair system because it prevents the gppearance and redlity of a captive pool of neutra
arbitrators, beholden to Kaiser for ther livelihood. If neutrd arbitrators still serve after making large
awards againgt Kaiser, it shows that they are not punished for such awards. Findly, the two methods
of selecting aneutra arbitrator dlow parties the freedom to sdect anyone they collectively want. The
vast mgority of neutrd arbitrators the parties sdlect arein the OIA pool. This demongtrates of the
qudity and composition of the poal.

5.

Large Neutral Arbitrator Pool. The OIA has 306 neutra arbitratorsin its pool.
Almost 40% of them, or 119, areretired judges. See pages5 - 6.

Applications Reveal Balanced Pool of Neutral Arbitrators. The gpplications
filled out by the members of the OIA pool show that 141 arbitrators, or more than
45%, spend dl of ther time acting in aneutral cgpacity. The remaining members
divide their time dmost equally between clamants side and respondents side work.
Seepages7 - 8.

Applications Reveal M edical Malpractice Experience by Neutral Arbitrators.
Neutral arbitrators applications and updates also show that 268 of the arbitrators have
medical malpractice experience. That is nearly 90%. See page 8.

L arge Percentage of Arbitrators Served on Arbitrationsand Heard Cases.
Fifty-nine percent of the neutral arbitratorsin the OIA pool served on acase in 2005.
Arbitrators averaged two assignments each in 2005. Eighty-eight different neutrals,
including arbitrators not in the OIA pool, decided the 127 awards madein 2005. See
pages 8 - 9.

Neutral Arbitrators Continueto be Sdlected After Making Awar ds of $500,000
or more. All but three of the 28 neutrd arbitrators who are members of the OIA pool
and who have made awards of $500,000 or more before 2005 were selected to serve
again in 2005. Five neutrd arbitrators made six such awardsin 2005. While two of
these neutras have left the pool, the others have al served again. See page 9.



10.

Morethan 70% of Neutral Arbitrators Selected by Strike and Rank. 1n 2005,
the parties chose 71.5% of neutrd arbitrators through the strike and rank process, and
jointly selected the remaining 28.5%. Seventy-four percent of the arbitratorsjointly
selected were members of the OIA pool. In the remaining 26% of jointly selected
neutra arbitrators (56 cases), the partiesjointly seected a neutra arbitrator who was
not a member of the OIA pool. See page 15.

Status of Arbitration Demands

Most aspects of the system have been stable over the years, including the types of cases. One
notable exception is that the number of demands made againgt Kaiser has dropped sgnificantly over the
past three years.

11.

12.

13.

Fewer Demandsfor Arbitration. In 2005, the OIA received 840 demands for
arbitration. Thisis 21 (2%) fewer than the 861 demands it received in 2004. Aslast
year' s report stated, the number of demands decreased 128 (13%) between 2003 and
2004. See pages 11, 46-47.

Most Cases Medical Malpractice. Approximately 92% of the casesthe OIA
administered in 2005 involved clams of medica mdpractice. Only 2.4% presented
benefit and coverage issues. The remaining 5.6% are based on premises ligbility, other
torts, lien, or unknown claims. See page 12.

Number of Claimants Without Attorneysis Stable. Sightly lessthan 20% of
clamants were not represented in 2005. While it increased dightly from 2004, it stayed
below 20%. See pages 13, 47.

How Cases Closed

The purpose of an arbitration isto resolve aclam. The parties themsdves resolved the vast
magority of casesin the system. Neutra arbitrators decided the remaining cases, dmost dwaysasingle
neutral arbitrator.

14.

15.

Nearly Three-Quarters of Cases Closed by the Parties Action. During 2005,
40% of the closed cases settled. The claimants withdrew another 27% and abandoned
another 4.5% by failing to pay thefiling fee. See pages 27, 29 - 30.

One-Quarter Closed by Decision of Neutral Arbitrator. Nine percent were
closed through summary judgment, 2% were dismissed by neutral arbitrators, and 16%
of cases closed after an arbitration hearing. In the cases that went to arbitration
hearing, claimants prevailed in 42.5%. The average award was $287,000. See pages
30- 3L



16.

Nearly All CasesHeard by a Single Neutral Arbitrator Instead of a Panel.
Mot hearings involved a single neutra arbitrator rather than a panel composed of one
neutral and two party arbitrators. A pand of three arbitrators signed only ten of the
awards made after a hearing in 2005 - about eight percent. A single neutra decided
the other 117. See pages 22 - 23.

System Meeting Deadlines

Thetimely sdlection of the neutral arbitrator is crucid to the timely resolution of the case.
Neverthdess, the desire for efficiency must be balanced by the needs of the parties in particular cases.
The OIA Rules dlow the parties delay the sdlection process and extend the completion date. Requests
for delays are dmogt dl made by claimants. Even with such delays, the processis expeditious.

17.

18.

19.

20.

Almost Half of Neutral Selections Proceeded with No Delay; The Other
Neutral Selections|Included Delays Chosen by Claimants. Not quite half (49%)
of the neutra arbitrators were selected without the parties exercising options that delay
the process. The others either postponed the deadline (45%), disqualified the neutral
arbitrator (2.3%), or both (3.7%). Asin prior years, claimants requested 99% of the
postponements and made 90% of the disquaifications. See pages 16, 18, 19. The
percentage of cases in which the parties chose to postpone the deadline has increased
over the years from 15% the first year of operation to 49% in 2005. See pages 48 -
49,

Length of Timeto Select Most Neutral Arbitrators Stayed the Same but
Increased Overall and When a Neutral Arbitrator Has Been Disqualified. The
average time to select a neutrd arbitrator was 70 days. Thisis nine days more than the
prior year. While the timeto select aneutrd arbitrator stayed the same in the two
largest categories — no delays (24 days) and only a postponement (111 days) —it
increased in the Six percent of cases with adisquaification (68 days) or a
disqudification and postponement (173 days). Seventy daysto select a neutra
arbitrator in 2005 is dmost ten times faster than that described by the Engalla case.
See pages 19 - 22, 49.

Cases Closed on Time, Though Length of Time Continued to Increase. In
2005, the cases closed, on average, in 330 days, or 11 months. Only three casesfailed
to closeontime. Ninety percent of the cases closed within 18 months (the deadline for
most cases) and 65% closed in ayear or less. See pages 27 - 32.

Hearings Completed Within Sixteen Months. Cases that were decided by an
award after ahearing closed on average in 470 days (less than 16 months). This
average includes cases that were designated complex or extraordinary or that received

-iv-



aRule 28 extenson because they needed extratime. Regular cases closed after an
award in 377 days, or lessthan 13 months. Claimants prevailed in 42.5% of the cases
decided by an award. The average award was $287,000. See pages 28, 31.

Neutral Arbitrator Fees

Whilethe OIA arbitration fee is less than the comparable court filing fee, damants in arbitration
can be faced with neutrd arbitrator fees, which do not exigt in court. Clamantsin OIA casss,
however, can and do shift the responsibility to pay the neutra arbitrator’sfeesto Kaiser.

21.

22.

Evaluations

Kaiser Paid the Neutral Arbitrator’s Feesin 81% of Cases Closed in 2005.
Claimants can choose to have Kaiser pay the entire cost of the neutra arbitrator. For
the cases that closed in 2005, Kaiser paid the entire fee for the neutrd arbitratorsin
81% of those cases that had fees. See page 37.

Cost of Arbitrators. Hourly rates charged by neutral arbitrators range from
$100/hour to $600/hour, with an average of $330. For the 653 casesthat closed in
2005 and for which the OIA has information, the average tota fee charged by neutra
arbitrators is $4,488, with arange of $0 to $59,062.50. If we exclude the 77 cases
where neutral arbitrators charged no fee, the average is $5,088. See page 38.

The parties continue to give their neutrd arbitrators postive evauations. Smilarly, the neutra
arbitrators report that the system itself works well.

23.

24,

Positive Evaluations of Neutral Arbitrators. In 2005, both claimants and counsel
for both sides reported that they would recommend their neutra arbitrator to another
individud with asmilar case. Evauations by pro per damants were particularly
positive: On three questions, pro per claimants gave a higher average response than
either group of attorneys. Compared with 2004, their response rose to an average of
4.8 from 3.6. See pages 39 - 40, 51.

Positive Evaluations of the Ol A. Neutra arbitrators continue to evauate OlA
procedures positively. Forty-four percent said that the OIA experience was better than
acourt system, and 54% said it was about the same. Only two percent said the OIA
experience wasworse. See pages 41 - 43.
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A Note About Numbers

Therearealot of numbersin thisreport. To make it somewhat easer
to read, we offer the following informeation.

For mogt items reported we give average, median, mode, and range.
Here are definitions of those terms:

Average: Themean. The sum of the score of dl items
being totded divided by the number of items
included.

Median: The midpoint. The middle vadue among items
listed in ascending order.

Mode: The single most commonly occurring number in
agiven group.

Range: The smdlest and largest number in a given group.

We have rounded percentages. Therefore, the totd is not dways
exactly 100%.

If there are items which you do not understand and would like to, cal
usat 213-637-9847, and we will try to give you answers.

Xiii



waive party arbitrators, the case proceeds with asingle neutral arbitrator. Thusfar, in dl the cases
where clamant has waived, Kaiser has dso waived.

Few party arbitrators are being used in our system. In 2005, party arbitrators signed the award
in only 10 of the 127 casesin which the OIA recelved an award. The remaining 117 cases were
decided by asingle arbitrator. These 10 cases closed in an average of 560 days, with arange from
282 t0 999 days.*® Three of the ten cases found for the claimant, awvarding from $250,525 to
$582,692.

Of the 805 cases that remained open at the end of 2005, party arbitrators had been designated
in 23 of them. In 16 of those, the OIA had designations from both parties.

VI.  MAINTAINING THE CASE TIMETABLE

This section briefly summarizes the methods for monitoring compliance with deadlines and then
looks a actual compliance with deadlines at various points during the arbitration in process.

The OIA monitorsiits cases in two different ways. First, when a case enters the system, the
OIA computer system caendars areminder for 12 months. As discussed in Section VII, most cases
close before then. For those that remain, however, OIA attorneys cal the neutrd arbitrators to ensure
that the hearing is still on caendar and the case is on track to be closed in compliance with the Rules.
In addition, the Independent Adminigtrator holds monthly meetings to discuss the status of al cases
open more than 15 months. Cases that fall into this category generdly require more OIA contact for a
number of reasons, e.g., acdlamant with a continuing medica problem which makes scheduling the
hearing and maintaining scheduled dates difficult or the recusa or death of the neutrd arbitrator latein
the case and/or right before the scheduled hearing. OIA attorneys adso review a neutra arbitrator's
open cases when they offer him or her new cases.

In addition, through its software, the OIA tracks whether the key events set out in the Rules—
service of the arbitrator’ s disclosure statement, the arbitration management conference, the mandatory
Settlement meseting, and the hearing — occur on time. If arbitrators fail to notify usthat akey event has
taken place by its deadline, the OIA contacts them by phone, |etter, or e-mail and asks for confirmation
that it has occurred. In most cases, it has and arbitrators confirm in writing. When it has nat, it is
rapidly scheduled. In some cases, the OIA sends a second letter and/or makes a phone call asking for
confirmation. The second letter and/or phone call warns arbitrators that, if they do not provide
confirmation that the event took place, the OIA will remove their names from the OIA pand until
confirmation is received.

4BCaseswith party arbitrators take longer to have the arbitration hearing. The average for all casesis 470
days, versus 560 for cases with party arbitrators. They are also more likely to use either the complex designation or a
Rule 28 extension to continue the 18 month deadline. (See generally Section VI11.B)
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In afew cases, neutra arbitrators have not responded to a second communication. In those
cases, the OIA removes the neutra arbitrators names from the OIA panel until they take the necessary
action. Asdetaled in the following sections, 10 different neutrd arbitrators were suspended 16 timesin
13 casesin 2005. Three neutral arbitrators were still suspended at the end of the year.

A. Neutral Arbitrator’s Disclosure Statement

As discussed, once neutrd arbitrators have been sdected, they must make written disclosures
to the parties within ten days. The Rules require neutral arbitrators to serve the OlA with a copy of
these disclosures.  The OIA monitors al cases to ensure that timely disclosures are made. In 2005, no
neutral arbitrator was suspended for this reason.

B. Arbitration M anagement Conference

The Rules require the neutra arbitrator to hold an arbitration management conference (AMC)
within 60 days of his or her sdlection.*’ It was the feature of the OIA system that neutral arbitrators
rated most highly in their questionnaire responses. (See Section 1X.B.)

The neutrd returns the AMC form to the OIA within five days after the conference. The
schedule set forth on the form controls dates for the rest of the case. 1t dso alowsthe OIA to see that
the case has been scheduled for completion within the time alowed by the Rules, usudly eighteen
months. Receipt of the form istherefore important. Only three neutrals were suspended for failing to
return an AMC form in 2005. One remained suspended at the end of 2005, but has since complied

4T Exhibit B, Rule 25.
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C. Mandatory Settlement Meeting

The Rulesingruct the parties to hold a mandatory settlement meeting (M SM) within Sx months
of the AMC.® The Rules state that the neutral arbitrator is not present a this meting.*® The OIA
provides the parties with an MSM form to fill out and return, stating that the meeting took place and its
result. The OIA received notice from the parties in 377 cases that they have hed an MSM. Twenty-
four of them reported that the case had settled at the MSM. One of these casesinvolved apro per
clamant. On the other hand, in 118 cases neither party returned the MSM form to the OIA despite
requestsin 2005.

D. Hearingsand Awards

The neutrd arbitrator is respongible for ensuring that the hearing occurs and an award is served
within the time limits sst out in the Rules. We suspended five neutrd arbitrators for falling to set a
hearing date, generdly after one was cancelled, or setting a date that violated the Rules. One remains
out of compliance. Seven neutrals were suspended for failing to serve their awards within the Rules
timelimits. All were reinstated when the awards were served.

The OIA suspended one neutrd arbitrator for failing to provide the fee and fee dlocation
information required by Cdifornia Code of Civil Procedure § 1281.96. He wasin compliance at the
end of 2005.

BExhibit B, Rule 26.

4O s the settlement conferenceis supposed to be conducted without the appointed neutral and in aform
agreed to by the parties, the OIA has no real way to track whether the event has occurred except for receiving the

forms from the parties. We have no power to compel them to report or to meet. A neutral arbitrator, on the other
hand, can order the parties to meet if a party complains that the other side refusesto do so.
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E. Status of Open Cases Administered by the Ol A on December 31, 2005

As of December 31, 2005, there were 805 open casesin the OIA system. In 28 of these cases,
the claimant had not yet sent in ether the payment of the filing fee or the paperwork to waive it so the
LPA could be sent. In 154 cases, the parties were in the process of selecting aneutral arbitrator. In
623 cases, a neutra arbitrator had been sdlected. Of these, an arbitration management conference had
been held in 502. Thisis62% of al open cases. In 166 cases, the parties had held the mandatory
settlement meeting. In four cases, the hearing had been held but the OIA had not yet been served with
the decison. The following graph illustrates the status of open cases.

Status of Open Cases on December 31, 2005
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VIl. THE CASESTHAT CLOSED

In 2005, 797 casesin the OIA system closed. Cases close either because of action by the
parties (cases that are settled, withdrawn, or abandoned for non-payment of fees), or by action of the
neutral arbitrator (cases are dismissed, summary judgment is granted, or cases are decided after a
hearing). Thefirg haf of this section looks at each of these methods, how many closed, and how long it
took. The discussion of casesthat closed after a hearing aso includes the results: who won and who
logt. Thefollowing chart displays how cases closed, while the graph on page 28 shows the length of
time to close, again by manner of closure>°

Manner in Which Cases Closed
(797 Cases)
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50T here were ten cases that closed because the case was consolidated with another, had a split outcome,
judgment on the pleadings, or other rare result. (A split outcome means that there was more than one claimant and
they had different outcomes.) Asthey represent one percent of the total of all closed cases, they are not further
discussed in this section.
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As shown on the chart below, cases closed on average in 330 days, or 11 months®>® This
includes dl cases regardless of procedure: regular, expedited, complex, extraordinary, and cases whose
deadlines were extended under Rule 28. The medianis 311 days. Themodeis 112 days. Therangeis
810 1,705 days. Only three cases closed late.

Average Days for Cases to Close, by Manner of Disposition
(737 Cases)

o 50 100 150 200 250 anc x50 400 450
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[7] Dismissed- 330 Days
[] overall Averzge - 330 Days

The second half of this section discusses cases that employed specid Rulesto ether have the
cases decided faster or dower than most. Under the Rules, cases ordinarily must be completed within
18 months. Almost 90% of the cases are closed within this period, and dmost two-thirds (65%) close
inayear or less. If aclaimant needs a case decided in lesstime, the case can be expedited. If the case
needs more than 18 months, the parties can classify the case as complex or extraordinary, or the neutral
arbitrator can order the deadline to be extended under Rule 28.

5IAs mentioned before, the OIA does not begin measuring the time until the fee is either paid or waived.
Therefore, the next chart refersto 737 closed cases, not 797. |t excludes 36 abandoned cases, 16 cases that were
withdrawn or settled before the fee was paid, and 8 cases closed other ways.
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The graph shows the average time to close based by type of procedure.

Length of Time to Close Cases by Type of Procedure
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A. How Cases Close
1. Settlements —40% of Closures

During 2005, 320 of the 797 cases settled. This represents 40% of the cases closed during the
year. The average time to settlement was 311 days, or about ten and ahdf months.  The
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median is 301, the mode is 330, and the range is 18 to 1,705 days.> In 11 settled cases (3%), the
damantisin pro per.

2. Withdrawn Cases—27% of Closures

In 2005, the OIA received notice that 216 claimants had withdrawn their clams. 1n 52 (24%)
of these cases, the dlamant wasin pro per. Withdrawals take place for many reasons, but the OIA has
only anecdota information on this point. We categorize a case as withdrawn when a clamant writes us
aletter withdrawing the claim, or when we recaeive a dismissa without preudice from the parties. When
we receive a“dismissa with prgudice,” we cal the partiesto ask whether the case was “withdrawn,”
meaning voluntarily dismissed, or “settled” and enter the closure accordingly. About 27% of closed
cases have been withdrawn.

The average time for aparty to withdraw aclaim in 2005 is 254 days. The median is 239 days.
The modeis 112 days, and the range is 8 to 941 days.>®

In absolute numbers, there were more Pro per damants who withdrew their clams than the
number who had their claims resolved any other way. But whileit isthe most common resolution for
clams brought by apro per damant, most withdrawn clams do not involve pro per clamants. As
noted above, in more than 75% of the withdrawn cases, the claimants were represented by an attorney.
In addition, more than 25% of the 52 pro per cases that were withdrawn had originaly been filed by an
attorney. These cases were withdrawn by pro per clamants after their attorneys withdrew from the
Cases.

52The case that took 1,705 days to settle began in 2000. Although the neutral arbitrator was jointly
selected, the case was profoundly delayed when, 18 months after the case began, the claimant attorney asked the
neutral arbitrator to recuse himself. (The recusal seemsto have been prompted by the neutral arbitrator’ s request
that the parties agree to a complex designation, which would have extended the time for the case to close.) After the

neutral arbitrator refused, the claimant attorney went to state court to remove the neutral arbitrator, and then
appealed and writted the decisions against the claimant attorney’ s position. This process took more than ayear,
during which time the neutral arbitrator stayed the hearing. A May 2004 hearing date was finally set, but the parties
decided to mediate their claim. In September 2004, the OIA was informed orally that the claim had been settled, but a
minor’s compromise was needed. The first claimant attorney was also replaced by a second claimant attorney. Filing
the minor’ s compromise was delayed because the original claimant attorney refused to produce the file to the new
claimant attorney. After it wasfiled, it had to be amended because it lacked certain information. Ultimately, the
minor’s compromise was approved by the court and the claimant attorney informed the OIA in May 2005 in writing
that the claim was settled.

53The case that took 941 days to be dismissed had been designated extraordinary because it involved a
minor’sinjuries. After a90 day postponement, the partiesjointly selected a neutral arbitrator in late 2002. The
neutral arbitrator set a hearing date for late 2004 and continued it to Spring 2005. In February 2005, however, the
claimant attorney withdrew the case without prejudice for awaiver of costs.
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3. Abandoned Cases—5% of Closures

Claimants failed to either pay the filing fee or obtain awaiver in 36 cases> These were
therefore deemed abandoned. In 19 of the 36 cases (53%), the clamantswerein pro per. Before
clamants are excluded from this system for not paying the filing fee, they recaive four notices from our
office and are offered the opportunity to gpply for fee waivers. Those excluded have ether failed to pay
or to apply for awaiver. We denied three gpplications for various forms of waiversin 2005, but these
clamants paid the $150 fee and continued with their arbitrations.

4. Dismissed Cases - 2% of Closures

In 2005, neutral arbitrators dismissed 16 cases. Neutrd arbitrators dismiss cases if the claimant
fals to respond to hearing notices or otherwise to conform to the Rules or applicable statutes. Ten of
these closed cases (62.5%) involved pro pers.

5. Summary Judgment — 9% of Closures

In 2005, 72 cases were decided by summary judgments granted to the respondent. In 49 of
these cases (68%), the claimant was in pro per. Failing to have an expert witness (26 cases), faling to
file an opposition (25 cases), exceeding the statute of limitations (9 cases), and no triable issue of fact (9
cases) were most common reasons given by the neutrasin their written decisions for the grant of
summary judgment. The reasons pardle summary judgments granted in the courts.

The average number of days to closure of acase by summary judgment in 2005 is 377 days.
The median is 364 days. Themodeis374. Therangeis 121 to 1,075 days.>®

SThe arbitration filing fee is $150 regardiess of how many claimants there may bein asingle case. Thisis
significantly lower than court filing fees except for small claims court. If a Kaiser member’s claim is below the small
claims ceiling amount of $7,500, the member isfree to go there. Both the OIA and Kaiser inform these claimants of
their right to go to small claims court.

55The case that took 1,075 days before summary judgment was granted was complicated by the facts that,
after the neutral arbitrator was appointed but before the AMC was held, the claimant attorney wanted to be relieved
from his position and the claimant needed a guardian ad litem. These representational issues had to be resolved
before anything else could be done. It took ayear for the guardian ad litem to be appointed, in part because the
state court would not appoint one without an underlying state court action. After the guardian ad litem was
appointed, the neutral arbitrator allowed the claimant attorney to leave. The motion for summary judgment was
delayed for another six months to give the guardian ad litem time to try to find an attorney and by the neutral
arbitrator’ s requirement that the respondent attorney address the question whether an expert was needed in the
case. Inlight of these circumstances, the neutral arbitrator extended the deadline under Rule 28.
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6. Cases Decided After Hearing — 16% of Closures
a. Who Won

About 16% of al cases closed in 2005 (127 of 797) proceeded through afull hearing to an
award. Judgment was for Kaiser in 73 of these cases, or 57.5%. In eight of these cases, the claimant
wasin pro per. The clamant prevailed in 54 of them or 42.5%. In two of these cases (4%), the
clamant wasin pro per.

b. How Much Claimants Won

Fifty-four cases resulted in awards to claimants.  One claimant was avarded more than $1.5
million. Therange of reief is$1,000 to $1,538,000 million. The average amount of an award is
$287,000. The median is $200,000. The mode is $100,000.

A lig of dl awardsin chronological order is atached as Exhibit H. The awards for 2005 begin
on page 104.

C. How Long It Took

The 127 totd cases that proceeded to a hearing in 2005, on average, closed in 470 days. The
median is 437 days. The modeis 294 days. Therangeis 105 to 1,208 days.>®

B. Cases Using Special Procedures
1. Expedited Procedures

The Rulesinclude provisions for cases which need to be expedited, that is, resolved in lesstime
than 18 months. Grounds for expedition include a clamant’ sillness or condition raising substantia
medica doubt of surviva, aclaimant’s need for adrug or medica procedure, or other good cause.®’

In 2005, nine claimants requested that their cases be resolved in less than the standard eighteen
months. All but one received such status. The OIA recelved eight of those requests from claimants
before aneutral was salected in the case. In such cases, under Rule 34, the OIA makes the decision.
The OIA granted dl of them. Kaiser did not object to any of the requests. One request was madeto a

6The case that took 1,208 days to close after a hearing began with a 90 day postponement of the deadline
to select aneutral arbitrator by the claimant attorney. The neutral arbitrator wasjointly selected. Extensions of the
hearing dates were requested by the claimant attorney. While the neutral arbitrator eventually relied on Rule 28 to
extend the 18 month deadline, the OIA suspended the neutral arbitrator several times during the case’'s pendency for
failing to maintain its schedule.

STExhibit B, Rules 33-36.
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neutra arbitrator and it was denied. 1n an additiona three cases, the state court ordered arbitration and
st dates for its completion that imposed expedited status.

We had four open expedited cases on January 1, 2005. Nine expedited cases closed in 2005,
including three of the cases that were open a the beginning of the year. All closed ontime. Six of the
cases sttled, one case was withdrawn, one was closed by summary judgment, and one case went to
hearing with an award for respondent. The average for the nine cases to closeis 131 days (dightly more
than 4 months), the median is 102 days, and the range is from 36 to 266 days. The 36 day case settled
after aneutral arbitrator was selected. The 266 day case was brought by a pro per clamant and was
closed by a summary judgment. Two expedited cases remained open at the end of 2005. Neutra
arbitratorsin four cases changed their satus to either regular or complex as the circumstances of the
cases themselves changed.

Although originaly designed in part to decide benefit questions quickly, none of the expedited
cases in 2005 involved benefit or coverage issues.

2. Complex Procedures

The Rules dso include provisons for cases that need moretime. In complex cases, the parties
believe that they need 24 to 30 months.® In 2005, 43 cases were designated as complex. The
designation does not have to occur at the beginning of acase. It may be made as the case proceeds and
the parties get a better sense of what evidence they need. In addition to the 43 cases designated in
2005; at the beginning of 2005, there were 20 open cases designated as complex. Twenty-nine
complex cases closed in 2005. The average length of time for complex mattersto closein 2005 is 652
days, about 22 months. The median is 622 days. Thereisno mode. The range is from 443 to 999*°
days (about 33 months).

Congdering the cases designated as complex in 2005, 7 cases were designated as complex
because of medica issues, 6 had complex discovery; 21 were designated by order of the neutra; and 8
by dtipulation of the parties. Complex medica issues include cases where mulltiple ligbility issues exist, or
the nature or amount of damagesis difficult to ascertain. Complex discovery includes cases involving
large document productions, many depositions, or extensive travel to complete discovery.

SBExhibit B, Rule 24(b).

9The case that took 999 daysto close was designated complex because the claimant was still recovering
and time was needed to assess the damages. The neutral arbitrator subsequently extended the 30 month deadline
because another Kaiser arbitration, whose hearing was scheduled for 2 weeks, was taking 5 weeks, requiring this
case’s hearing to be rescheduled.

33



3. Extraordinary Procedures

Extraordinary cases need more than 30 months for resolution.®® Four cases were designated
extraordinary in 2005. There were three extraordinary cases open at the beginning of 2005. Three
cases closed this year, one settled, one was withdrawn, and the third was decided by an award in favor
of the clamant. The average number of days for an extraordinary case to closeis 858 days, or 28
months. The range is 645 to 989 days (33 months).

4. Rule 28 Extensions of Timeto Close Cases

Rule 28 alows neutral arbitrators to extend the deadline for a case to close past the eighteen
month deadline if there are “ extraordinary circumstances’ that warrant it.5 In 2005, the neutral
arbitrators made Rule 28 determinations of “extraordinary circumstances’ in 98 cases and extended
these cases beyond their limit. We reported 53 such cases open at the end of 2004.%2 Sixty remained
open, and 73 closed and 2 were changed to extraordinary in 2005. The averagetime in 2005 to close
cases with a Rule 28 order is 668 days, about 22 months. The median is 641 days. There mode is 508
days. Therangeis 316 to 1,208 days.®®

According to the neutra arbitrator orders granting the extension, the respondent side requested
3 extensions, the claimant side requested 38, and the parties stipulated 18 times. The
neutrd arbitrator ordered it on his or her own 42 times. Extensions were ordered 28 times over the
respondents’ objections and once over the claimants objection. Twenty-six orders noted thet there
was no objection. Thirty-two orders merely recited there was good cause or extraordinary
circumgtances. Where neutra arbitrators gave specific reason, the most common reason was
unanticipated scheduling conflicts (25). Other reasons include discovery (13), procedurd problems of
some sort (adding a new party, cause of action or brief; appointing aguardian ad litem; etc.) (12), and
theillness of a party or attorney (including the need for a clamant's condition to stahilize) (8). Seven
orders mentioned multiple neutra arbitrators. Four orders referred to the withdrawa of the claimant
atorney.

Oexhibit B, Rule 24(c).

61Complex cases can also be the subject of a Rule 28 extension if it turns out the case requires more than 30
monthsto close. Therewere 19 such casesin 2005. They are also included in the discussion of prior complex cases.
Four casesthat closed in 2005 were both complex and the subject of a Rule 28 extension. They are included in both

averages.

62For technical reasons, some cases received an extension in both 2004 and 2005. In addition, in two cases
the Ol A received notice in 2005 that cases closed in 2004. The numbers, therefore, do not add up.

63The case that closed in 1,208 days was settled and is discussed in fn. 56.
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VIIl. THE COST OF ARBITRATIONSIN THE OIA SYSTEM
A. What Fees Exist in Ol A Arbitrations

Whether aclamant isin court or in private arbitration, a clamant faces certain fees. Inan OIA
arbitration, in addition to atorney's fees and fees for expert witnesses, a claimant must pay a $150
arbitration filing fee and half of the neutral arbitrator'sfees. State law provides that neutrd arbitrator's
fees should be divided equaly between the claimant and the respondent.®* In addition, sate law
providesthat if the claim is for more than $200,000, the arbitration pand will consst of three arbitrators
—asingle neutrd arbitrator and two party arbitrators, one selected by each sde. Parties may waive their
right to party arbitrators.

The OIA system provides mechanisms for a claimant to request awaiver of ether the $150
arbitration filing fee and/or the claimant's portion of the neutra arbitrator's fees and expenses. These
provisons are discussed below. When claimants ask for waiver information, they receive information
about the types of waiver and the waiver forms. The claimants can thus choose which they want to
submit.%®

B. M echanisms Claimants Have to Avoid These Fees

There are three mechanisms for waiving some or dl of thesefees. Thefirst two are based on
financia need and required by statute. The third is open to everyone, and is voluntary on Kaiser's part.

1. How to Waive Only the $150 Arbitration Filing Fee

Thiswalver is avalable to individuas whose gross monthly income is less than three times the
national poverty sandards. If granted, the OlA's $150 arbitration feeiswaived. We inform clamants
of the existence of thiswaiver in the first letter we send to them. They have 75 days to submit the form,
from the date the OIA receives their demands for arbitration. This waiver was created in 2003.%
According to statute and Rule 12, this completed form is confidentia and only the claimant and
clamant's attorney know if arequest for the waiver was made or granted.

64california Code of Civil Procedure §1284.2.

SExhibit | contains the packet we send to those who ask for it. This contains a general explanation, the
forms, and instructions on how to fill them out.

®california Code of Civil Procedure §1284.3; Exhibit B, Rule 12. A copy of thiswaiver form isat Exhibit I,
page 107.
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2. How to Waive Both the Arbitration Filing Fee and the Neutral
Arbitrator’s Fees and Expenses

This type of fee waiver, which has existed since the OIA was created, depends upon the
clamants ability to afford the cost of the arbitration fee and neutrd arbitrator. Claimants must disclose
certain information about their income and expenses. If thiswaiver is granted, the clamant does not
have to pay either the neutra arbitrator's fee or the OIA $150 arbitration filing fee. Thiswaver formis
the same as that used by the state court to dlow aplaintiff to proceed in forma pauperis. According to
the Rules, the form is served on both the OIA and Kaiser. Kaiser has the opportunity to object before
the OIA decides whether to grant the waiver.®’

3. How to Waive Only the Neutral Arbitrator’s Feesand Expenses

As discussed above, the Rules contain provisons to shift the cost to Kaiser for the full payment
of neutra arbitrators fees and expenses. The procedures are smple and voluntary. They rely entirely
on the daimant’s choice® For claims under $200,000, the claimant must agree in writing not to object
later that the arbitration was unfair because Kaiser paid the neutra arbitrator. For clams over
$200,000, the claimant must also agree not to use a party arbitrator.®® No finandid information is
required. Theseforms are served on Kaiser, the neutral arbitrator, and the OIA.

C. Number of Casesin Which Claimants Have Shifted Ther Fees
1. The $150 Arbitration Filing Fee

In 2005, the OIA received 45 completed forms asking for the waiver of the $150 filing fee.
The OIA granted 43 and denied 2.°  Twenty-seven of these claimants received both awaiver of the
$150 arbitration filing fee and the waiver of the filing fee and neutrd arbitrator’ s fees and expenses. No
clamant who received thiswalver was denied the other. By obtaining the waiver of the $150 fee, the
neutral arbitrator selection process can begin immediately, without waiting for the second waiver to be
granted.

67See Exhibit B, Rule 13. A copy of thiswaiver formisat Exhibit |, pages 108 - 114.

68See Exhibit B, Rules 14 and 15. The forms are contained in Exhibit I, pages 115 - 116.

69While it has never happened, if aclaimant waived and Kaiser elected not to waive, the claimant would be
able to have a party arbitrator, whom he or she would have to pay, but Kaiser would still pay the full cost of the

neutral arbitrator.

" Those two paid the $150 fee and proceeded with their cases.
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2. The $150 Arbitration Filing Fee and the Neutral Arbitrator’s Feesand
Expenses

In 2005, the OIA received 44 completed fee waiver gpplications. The OIA granted 42 waivers
of the arbitration fees and neutra arbitration fees and denied 1. One request for waiver of the fees and

neutra feesremained at the end of the year. Kaiser objected to two, one of which was denied and one
of which was granted.

3. The Neutral Arbitrators Feesand Expenses

Arbitration providers such asthe OIA are now required to disclose neutrd arbitrators fees and
fee alocation for closed cases that they received after January 1, 2003.> We received fee information
from neutral arbitratorsin 653 cases that closed in 2005.

Of these 653 cases, 77 reported no fees were charged. Four-hundred seventy (72%) reported
that fees were alocated 100% to Kaiser. The clamant paid nothing in these cases. One-hundred three
reported that the fees were split 50/50. Three neutrals reported other allocations, which ranged between
66 and 96 percent to Kaiser. Claimants who are not represented by counsel seem to be more likely to
have Kaiser pay 100% of the neutra arbitrators fees than claimants represented by attorneys. (93.5%
vs. 61%.) Of the 576 cases where the neutra arbitrators charged fees, Kaiser paid al of the neutral
arbitrators feesin 81% of the cases. Asshown in the chart on the next page, clamants paid neutra fees
in only 16.3% of cases that closed in 2005.

" The claimant was represented by counsel. After the request was denied, the claimant paid the fee and has
proceeded with the case.

"2California Code of Civil Procedure §1281.9.
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D. The Fees Charged by Neutral Arbitrators

Members of the OIA pool set their own fees. They are dlowed to raise their fees once ayear,
but the increases do not affect cases on which they have begun to serve. The fees range from $100/hour
to $600/hour. The average hourly feeis $330, the median is $350, and the mode is $350.” Neutral
Arbitrators dso often offer adaily fee. This ranges from $600/day to $6,000/day. The average daily
feeis $2,571, the median is $2,400, and the mode is $2,000.

Looking at the 576 cases, the average neutrd arbitrator’ sfee for dl the cases in which feeswere
charged is $5,088. The median is $1,675 and the mode is $500. That excludes the 77 casesin which
there are no fees. The average for dl cases, including those with no fees, is $4,488.

The prior fees include many cases where the neutrd arbitrator performed very little work. If
only the cases where the neutra arbitrator wrote an award are considered, the average neutral arbitrator
feeis $14,436, the median is $11,610, and the mode is $8,000. The rangeis $1,180 to $59,062.50.

Baccordi ng to the Los Angeles County Bar Association's County Bar Update, the average billing rate for
the attorneys in the firms surveyed in the 2003 RBZ Law Firm compensation Survey for Southern Californiawas
$353/hour.

"1n addition to daily and hourly fees, neutral arbitrators may also impose deposits.
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IX. EVALUATIONSOF NEUTRAL ARBITRATORSAND THE OIA SYSTEM

At the end of acase where aneutrad arbitrator has been selected, the OIA sendsformsto its
parties or atorneysto alow them to evaluate the neutra arbitrator. We aso send a different form to the
neutra arbitrator to ask his or her opinions about the OIA system, suggestions for improvement, and
comparison between the OIA and the court system. This section discusses the highlights of the
responses we received in 2005 from the parties and the neutrals.  The complete Statistics and copies of
the forms are st out in Exhibits Jand K, respectively.

A. ThePartiesor Their Counse Evaluate the Neutral Arbitrators

Under Rule 49, a the close of an arbitration in which a neutra arbitrator has been gppointed and
held an arbitration management conference, the OIA sends an evauation form to each attorney. If the
clamant did not have an atorney, we send an evauation to the claimant. The form asksthem to
evduate their experience with the neutral gppointed in the matter in eeven different categories including
farness, impartiaity, respect shown for dl parties, timely response to communications, understanding of
the law and facts of the case, and fees charged. Most important, they are asked whether they would
recommend this neutra to another person with asmilar case. Theinquiries gppear in the form of
satements, and al responses appear on ascae of agreement to disagreement with 5 being agreement
and 1 disagreement. The questionnaires are anonymous, though the people filling it out are asked to
identify themselves by category and how the case closed.

During 2005, the OIA sent out 1,012 evauations and received 280 responsesin return. One-
hundred-eight identified themselves as claimants (17) or claimants counsdl (91), and 168 identified
themsalves as respondent’s counsdl. Four did not specify aside.”

The responses have been quite pogitive overdl, and they are encouragingly smilar for both
clamants and respondents. 1n 2005, the mode and median for dl of the following questions and al types
of evduatorswas 5. That means that the most common answer to al the questions from al classes was
the most favorable response possible.

Here are the responses to some of theinquiries.
Respond from 5 (Agree) to 1 (Disagree).

Item 2: “Theneutral arbitrator treated all partieswith respect.” — 4.8 Average
The average of dl responsesis 4.8 out of apossible maximum of 5. Claimants counsd average

4.6. Pro persaverage 4.2. Respondents counsd average 4.9. The median and the mode in dl three
groupsis>s.

STheir responses are included only in the overall averages.
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Item 5: “The neutral arbitrator explained proceduresand decisonsclearly.” —
4.6 Average

The average of al responsesis4.6. Claimants counsel average 4.5. Pro pers average 4.4.
Respondents counsd average 4.7. The median and the mode is 5 in al three subgroups.

Item 7: “Theneutral arbitrator understood the facts of my case.” —4.5 Average

The average of al responsesis4.5. Claimants counsel average 4.3. Pro pers average 4.7.
Respondents counsdl average 4.6. The median and the modeis 5 for dl groups.

Item 11: “I would recommend this arbitrator to another person or another lawyer with a
caselikemine.” —4.5 Average

The average on dl responsesto this question is4.5. Claimant attorneys average response of
4.2. Pro persaverage 4.8. Respondents counsel average 4.6. The median and the mode are 5 for all
groups.

Parties Would Recommend Their Arbitrator

to Another Pereon

No fes

D Raspondents Counsel D Claimanfs Bounsel
|:| Pro Pers |:| All Responseas
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B. The Neutral Arbitrators Evaluatethe OlA System

Under Rule 48, when cases closg, the neutrd arbitrators complete questionnaires about their
experiences with the Rules and with the overdl sysem. The information is solicited to evauate and
improve the system. During 2005, the OIA sent out the questionnaire in 506 closed
cases and received 490 responses.”® The results continue to show a high degree of gpprova of, and
satifaction with, the Rules and the OIA.

As does the form sent to parties and their attorneys, the questionnaires sent to the neutral
arbitrators include statements and ask them to state whether, on ascalefrom 1to 5, they agree or
disagree. Smilarly, 5 represents the highest level of agreement.

The neutras average 4.8 in saying that the procedures set out in the Rules had worked well in
the specific case. The responses average 4.9 in saying that based on this experience they would
participate in another arbitration in the OIA system. They average 4.9 in saying that the OIA had
accommodated their own questions and concerns in the specific case. The median and the mode for
each of these three responsesis 5.

This report has previously reported that 797 cases closed in 2005. Obviously, we do not send
questionnaires if the case closed without aneutral arbitrator in place. Similarly, the OIA does not send them where
the case was closed soon after an arbitration management conference was held. This eliminates cases that settle
early or are withdrawn shortly after the arbitrator is selected. This policy took effect after the first year of mailing
them. Large numbers of questionnaires were returned blank with a note from the neutral saying he or she had never

met with the parties and had nothing to say about the case.

The actual number returned in 2005 was 517; however, 27 were blank. They are not included in the
following discussion.
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The questionnaires also include two questions that ask arbitrators to check off features of the
system which worked well or poorly in the specific case. The vast mgority of those who responded
were poditive.  While some who returned these forms left some or dl of these questions blank, these are
the responses of those who did not:

Neutral Arbitrators Opinions Regarding OlA System

Feature of OIA System WorksWell Needs
I mprovements

Manner of NA's appointment 360 8
Early Management Conference 371 8
Availability of expedited 131 5
proceedings
Award within 15 business days of 120 13
hearing closure
Claimants ability to have Kaiser pay 227 18
NA
System's rules overall 301 14
Hearing within 18 months 163 11
Availability of 63 5

complex/extraordinary proceedings

Finaly, the questionnaires asked the neutrals whether they would rank the OIA experience as
better or worse than or about the same as acasetried in court. Sixty-one percent of the neutral
arbitrators (315) made the comparison. One hundred thirty-nine, or 44%, said the OIA experience was
better. One-hundred-seventy, or 54%, said it was about the same. Only six -- two percent -- said the
OIA experience wasworse. Those who believe it was better described it generally as faster, more
efficient, and less expensve than court while asfair. One person praised its flexibility, another said it
handled complex issues better, one liked the early AMC, one said it has prevented cases where the
clamant's atorney logt interest from lingering, and five pecificaly mentioned tel ephone conference cdls.
None of the neutra arbitrators who rated it worse made any other critica comments or checked off any
factor as needing improvement. Rather, they gave the OIA’s system and service 5's and checked off
two to seven factors as working well.
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The vast mgority of the neutra arbitrators comments were compliments on how well the Rules,
system, or the OIA staff works or assurances that no changes need to be made. Those comments are
deeply appreciated. Disregarding those comments, the subjects diciting the largest number of responses
in 2005 concerned difficulty in keeping cases on track. Thisisanew issue and dicited 12 comments. It
was followed by the billing process and by pro per clamants (nine each). The need for more timeto
write awards drew SX comments.

X. THE ROLE OF THE ARBITRATION OVERSIGHT BOARD
A. Member ship

The Arbitration Oversght Board (AOB) is chaired by David Werdegar, M.D. Dr. Werdeger is
the former director of Cdifornia s Office of Statewide Hedlth Planning and Development and is
Professor of Family and Community Medicine, Emeritus, at the University of Cdifornia, San Francisco,
School of Medicine. The Vice-Chair of the AOB is Cornelius Hopper, M.D., Vice President for Hedlth
Affars Emeritus, of the Univeraty of Cdifornia System.

The membership of the AOB isadistinguished one. There are deven board members, besdes
the two officers. The members represent various stakeholders in the system, such as Kaiser Hedlth Plan
members, employers, [abor, plantiff bar, defense bar, physcians, and hospitd aff. Therearedso
outstanding public members. Only three of the thirteen are attorneys. No more than four may be Kaiser
affilisted. Changing the Rules, however, requires the agreement of two-thirds of al the members of the
AOB, aswedl asamgority of the non-Kaiser related board members.
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The members are, in dphabeticd order:

Terry Bream, RN., M.N. Administrator, Department of Clinica
Services, Southern Caifornia Permanente Group, Pasadena.

Lark Galloway-Gilliam, MPA, Executive Director, Community Health
Councils, Inc., Los Angeles.

Tessie Guillermo, Presdent and CEO, Community Technology
Foundation of Cdifornia, San Francisco.

Dan Hedlin, former Director of Employee Benefits at Boeing, Murrieta.

Mary Patricia Hough, medica mal practice attorney representing
plaintiffs, San Francisco.

BruceR. Merl, M.D., Director of The Permanente Medical-
Legd/Risk Management/Petient Safety Group, Oakland.

Rosemary Manchester, MBA, amember of Kaiser for many years.
Sheisavolunteer counseor with HICAP, the Hedlth Insurance and
Counsdling Program, which does Medicare counsdling, Sebastopol.

Kenneth Pivo, medica mapractice attorney representing respondents,
CostaMesa

Honor able Cruz Reynoso, Professor of Law, King Hall School of
Law, Universty of Cdifornia, Davis, and former Cdifornia Supreme
Court Justice, Davis.

Charles Sabatino, Vice-Presdent, Claims, Kaiser Foundation Health
Plan, Oakland.

Al Ybarra, Secretary-Treasurer, Orange County Central Labor Council, AFL-CIO,
Orange.



B. Activities

The AOB takes an activerole. 1t meets quarterly to review operation of the OIA and receive
reports from OIA gaff. During 2005, it heard areport from Kaiser about a program it has indtituted to
resolve member problems before the arbitration stage. 1t reviewed an analysis of withdrawn cases
which it requested the OIA prepare. The AOB had severad discussions concerning the results of the
reviews of the OIA and the cregtion of a software program that would generate at least some of the
datistics presented in the annua reports. A consultant reviewed both the software the OIA usesto
manage its arbitrations and its process for generating satistics.

Asmentioned in earlier reports, the needs of pro persin the system has been a particular topic
of concern. The AOB worked on revising Rule 54 to make it even easier for pro per damantsto
understand and adopted the amended Rule this year.”” The AOB aso amended Rule 26 to state that
Section 998 of the Cdlifornia Code of Civil Procedure appliesto OIA arbitrations. They agreed to the
change in the neutrd arbitrator qudifications. The AOB asssted the OIA in recruiting neutrd arbitrators
through its members persona and professiond contacts. They aso suggested that the OIA include the
timeline set out on page 3 to new neutra arbitrators when they are admitted to the OIA pool. The OIA
has done so.

The AOB renewed its contract with Ms. Oxborough for another three years with an option for
further renewd. This contract provided the AOB with alicense for it or another entity to usethe OIA’S
program to administer Kaiser arbitration, should that be necessary.

Officers of the AOB are in regular contact with the OIA by e-mail and by telephone. AOB
members Terry Bream and Cruz Reynoso vidted the OIA, met with dl of its staff, and observed its
operations in 2005.

The AOB dso reviews the draft annua report and comments upon it. Exhibit L isthe AOB
Comments on the Seventh Annua Report.

"TExhibit B, Rule 54.
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XI. COMPARISON OF 2005 WITH PRIOR YEARS™®
A. Pool of Neutral Arbitrators

The number of neutrd arbitratorsin the OIA pool decreased by three from last year. The
Northern Cdifornia panel isat an dl time high. The percentage of the OIA pool composed of former
judgesisdso a an dl time high (39%).

B. How Many Neutral Arbitrators Have Served

The percent of neutrd arbitratorsin the OIA pool who served in 2005 declined to 59%. Thisis
anatura result of alarge pool and a decreasing number of demands. But the percent of the pool which
has served at any giventime is 87%. The number of neutrd arbitrators who have ever written an award
is 269 (23 more than at the end of 2004); 88 different neutra arbitrators wrote awards in 2005. Only
eight neutra arbitrators wrote more than two awards in 2005. This widespread involvement by
members of the pool and corresponding lack of concentration are protections againgt “ captive’ neutrals.

C. Demandsfor Arbitration

The number of demands received during the year fell again in 2005, to 840, though not as
significantly asin 2004. In 2002, we received 1,053 demands; in 2003, we received 989; and in 2004,
wereceived 861. At this point and as shown on the chart on the next page, this decrease appearsto be
atrend, and is very probably the result of some of the actions Kaiser has discussed at AOB meetings
that are designed to remedy problemswhen they arise. Given that the difference thisyear isonly 21
(versus 50 and 128 in prior years), the number of demands may be stabilizing.

81f readers want a copy of the table that contains statistics set out in the prior reports, as well asthe
cumul ative numbers through December 31, 2005 and for 2005 alone, it is available from the OIA website or office. It
now must be printed on legal sized paper.

46



Comparison of Number of Demands Received by the OIA
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Aspredicted in last year' s report, the number of casesthat Kaiser sent to the OIA after more
than 10 days dropped from 115 in 2004 to 14 in 2005.

D. Typesof Claims

The percentage of medica mapractice clams remains stable at 92%. The percentage of benefit
cdamsremains a 2%.

E. Claimants Without an Attor ney

The percent of cases with claimants who are not represented by an attorney increased dightly in
2005, from 17% last year to 19.5% thisyear. Itisgill far below the 29% figure recorded in the first
year.

F. How Neutral Arbitrators Are Selected

The percentage of neutral arbitrators chosen by strike and rank versus those jointly selected was

stable in 2005, as was the percent of the jointly sdlected neutra arbitrators who are members
of the OIA pool. Put another way, in 2005, asin 2004, parties chose aneutral arbitrator
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who was not part of the OIA pool only 7% of thetime. This indicates that attorneys who use our system
have ahigh level of comfort with the members of the OIA pooal.

G. Timeto Sdlect Neutral Arbitrators

Except for last year, the percent of cases in which aneutra arbitrator was selected without any
postponement or disqudification has steadily declined. This category declined again in 2005, when it fell
below 50% for the first time; down from 79% in 2000. The percent of cases with a postponement
increased to 45%. These trends are graphed below:

Comparison of Percentage of Neutral Arbitrators
Selected Without Delay vs. Neutral Arbitrators
Selected With Only A Postponement
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Cases with only adisqudification or both a disqudification and a postponement increased to
6%. Asinevery other year, dmog dl of the disgudifications and postponements were made by the
clamants sSde.

The length of time to select a neutrd arbitrator stayed the same for those with no delay or with
only a postponement. It increased for the smal number of cases where neutrd arbitrators were
disqudified, with or without a postponement. The table on the next page compares the differing forms of
selecting aneutra arbitrator snce 1999.
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Comparison of Percentage of Selections and Daysto Selection of
Neutral Arbitratorsby Category

1999-2000 | 2001 2002 2003 2004 2005 1999 - 2005
No delay 25 days, 23 days, 27 days, 25 days, 24 days 24 days 25 days,

79% 66% 55.7% 52% 57% 49% 60.4%
Only 106 days, 104 days, 115 days, 114 days, 111 days 111 days 111 days,
Postponement 15% 26% 37.7% 43% 40% 45% 33.6%
Only Disqual. 73 days, 61 days, 62 days, 75 days, 51 days 68 days 64 days,

5% 6% 3.6% 2% 1.5% 2.3% 3.3%
Postponement 167 days, 143 days, 164 days, 162 days, 160 days 173 days 158 days,
& Disgual. 1% 3% 4% 4% 1.5% 3.7% 2.7%
Total 41 days 50 days 67 days 69 days 61 days 70 days 59 days

H. How Cases Close

The percentage of cases that settled in 2005 fell to 40%, the lowest percentage ever, but till
only a 1% drop from last year. The percentages of how cases close are consstent with 2004. The
percent of casesin which claimants prevailed after an award rose from 34% in 2004 to 42.5% in 2005.

Comparison of How Cases Closed”

2001 | 2002 | 2003 | 2004 |2005
Settlements M% | 45% | 49% | 4% | 40%
Withdrawn 20% [23% | 23% |27% | 27%
Abandoned 5% 3% 4% 4% 4.5%
Dismissed 3% 3% 2% 4% 2%

Summary Judgment 14% |11% | 9% 8% 9%

Awards 15% |14% |12% |16% | 16%

"This chart only looks at the last five years as there were not that many closed casesin the first 21 months.
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l. Timeto Close

The time to close continues to increase, except for cases that settled, which decreased by nine
days. Theincreasesin cases that were withdrawn, had a hearing, and overdl average were smdl (7, 14
and 4 days). Summary judgment cases had grester increases (22 more days) in part because of the
case, described in footnote 55, that took 1,075 days to close due to delaysin state court.®

Comparison of Average Number of Daysto Close, by Disposition

2001 2002 2003 2004 2005

Settlements 278 days | 300 days 317 days 320 days 311 days

Withdrawn 199days | 222 days 231 days 247 days 254 days

Summary 29 days | 280days 333 days 355 days 377 days
Judgment

Awards 372days | 410days 461 days 456 days 470 days
Average 281 days | 296 days 319 days 326 days 330 days

As mentioned in prior reports, we consdered changing the format of how we report the length of
time to close cases based upon whether the case was “regular” versus one that employed specia
trestment —i.e., expedited, complex, extraordinary, or Rule 28. Because dmost 90% of the cases are
regular, there is not that much effect on the averages, except with respect to the length of time for cases
to close after ahearing (377 days, 3 fewer than 2004, vs. 470 days overdl) or after settlement (271
days, 20 fewer than last year, vs. 311 days overdl).

J. Fees Waivers

We received fewer waivers to shift the cost of both the neutral arbitrator and arbitration feesto
Kaiser than any prior year. (Forty-four in 2005 vs. ahigh of 79 in 2003.) We received more requests
to waive just the arbitration fee. (Forty-fivein 2005 vs. 35in 2004.) The OIA continues to grant almost
al of them. The percentage of cases where the neutrd arbitrator reported that Kaiser paid dl the fees
remained exactly the same as the last two years — 81%.

8 heincreasein the length of time for cases to close by summary judgment between 2002 and 2003 is
attributable in part to the statutory change in notice required.
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K. Evaluations of Neutral Arbitratorsand the OIA System

The responses by the parties to the evauations remained stable or improved. On the 1-5 scale,
the average response from pro per clamants whether they would recommend their neutra arbitrator
rose from 3.6 to 4.8. On three questions, pro per clamants gave a higher average response than both
groups of atorneys. The neutrd arbitrators evauation of the OIA remained the same, dmost uniformly

positive.
XIl.  CONCLUSION

Rule 1 sets out the gods for the OIA system - afair, timely, low cost arbitration system that
protects the privacy interests of the parties. Asfar asthe datais able to measure the arbitration process,
those gods are being met.

Timdinessisthe eadest to measure. Thetime to sdect aneutra arbitrator and to go through the
arbitration process is many times faster than the pre-OlA system, and has largely disappeared as an
issue. The fact that only one percent of cases closed after their time limit isavery good statistic.

Cogt isan areathe OIA now measures. The $150 filing fee islower than court filing fees (other
than small dams). Only three clamants who sought awaiver of this fee were denied one and dl
continued their cases. 1n 81% of the cases with fees that began after January 1, 2003 and ended in
2005, the neutra arbitrators were paid by Kaiser.

The OIA continues to protect the confidentidity of the partiesin this system. The OIA publishes
information about cases on its website in response to Cdifornialaw, but no names of individud claimants
or respondents are included, only corporate respondents.

Findly, thereisthe question of fairness. The Rules promote fairness in the arbitration
process and in the result in many ways. These include:

Firgt, the composition of the pool of neutrd arbitrators is balanced between those who
have plaintiff's Sde experience and those who have defendant's Sde experience. Almost
90% report medical malpractice experience.

Second, the sdlections are being spread out to alarge number of neutra arbitrators.
Thisincludes alarge number who preside over hearings. Spreading the work among
more people helps reduce the appearance and possibility of neutral arbitrators being
dependent upon Kaiser for work.
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Third, the Rules give both parties the power to determine who their neutrd arbitrator will
be— or a least who their neutra arbitrator will not be. The OIA gives both the parties
the identica information about the neutra arbitrators, —and alot of it. The parties can
jointly select anyone who agreesto follow the Rules, and ether party can disqudify a
neutral arbitrator after the selection.

Fourth, dmost dl of the neutrd arbitrators who have made a sgnificant award in favor of
clamants have been sdlected to serve again.

Hifth, the Cdifornia Legidature and the Judicid Council have decided that disclosures
about organizations involved in arbitrations helps promote fairer arbitrations. The OIA
has posted this information for al to see, and has helped the neutral arbitrators comply
with their obligations. The OIA aso publishes this report, giving more detail about its
arbitrations than any other arbitration program.

Lagt, the system is easier than a court system to access: the feeis only $150, no particular forms
are required, and the neutra arbitrators fees can and generdly are paid by Kaiser.

It isthe god of the OIA to produce afair, timely, low cost, and confidentia arbitration process.
It is proud of what has been accomplished so far.

52





