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REPORT SUMMARY

Kaser Foundation Hedlth Plan, Inc., has arbitrated disputes with its Cdifornia members since
1971. Inthe 1997 Engalla case, the Cdifornia courts criticized Kaiser's system, saying that it should
not be self-administered and fostered too much delay in the handling of member’s clams. In response,
Kaiser gppointed a distinguished Blue Ribbon Pand (“BRP’) to study the system. Implementing BRP
recommendations, Kaiser first named a citizen advisory board, and then Kaiser and the board sdlected
the Law Offices of Sharon Lybeck Hartmann to create the Office of the Independent Administrator
(“OlA™) and operate the system. Thisisthe fourth annua report on the results of the OIA’s
independent adminigtration. It describes the system as it ood on December 31, 2002. Here are some
of the highlights

1.

OIA Contract Assigned to Arbitration Oversight Board. To inditutiondize the
independence of the OIA, in June 2002, Kaiser assigned its contract with the OIA to
the Arbitration Oversight Board (“AOB”). The AOB is an unincorporated association
registered with the Secretary of State that is composed of stakeholdersin the system
and distinguished public members. A separate trust, established and fully funded by
Kaiser, provides the source of the money with which the AOB can mest the contractua
obligations to the OIA for payment. See pages 2, 50-51.

New Independent Administrator Selected. Thisyear, Sharon Lybeck Hartmann
gave notice to the AOB and to Kaiser that she planned to retire and, therefore would
not renew her contract as Independent Administrator when it expired in March 2003.
The AOB, with input from Hartmann and Kaiser, sdlected Sharon Oxborough as the
new Independent Adminigtrator. Oxborough, a highly experienced and accomplished
Cdifornia atorney, has worked on the OIA system sinceits inception. Oxborough’s
contract contains guarantees of independence, just as Hartmann's did. Oxborough will
retain the same address, phone number, staff and tracking software for the OIA.
However, she will have anew website, www.oia-kaiserarb.com. See pages 2-3, 52.

State Adopts Mandatory Ethics Standardsfor Neutral Arbitrators. In July
2002, Cdiforniaimplemented the first mandatory ethics code for arbitrators in the
country. Asthelegidature directed, the Standards were drafted by the Judicia
Council. In December, the Judicid Council amended the Ethics Standards in mgor
ways. Inresponse, the OIA Ruleswhich had not changed since the system came into
existence were amended twice in 2002 to meet the changing requirements of the
Standards. See pages 3, 6-7.

52 Day Averageto Selection of Neutral Arbitrator. At the end of 2001, there was
a 50 day average to sdlection of aneutrd arbitrator in thetotd of al cases ever handled
by the OIA. At the end of 2002, this same overd| averageis 52 days. The OIA is
moving thirteen times fagter than the 674 day period to perform the same task, which



the Engalla Court reported was average for the old Kaiser system. However, the
OIA sdection process was sgnificantly dowed down in the last six months of 2002 by
asgngle provison of the new Ethics Standards implemented in July. This section was
eliminated in December amendments. However, in the short Sx months of its existence,
the provison dowed the OIA from an average of 54 days to gppointment in the first
half of 2002 to an average of 81 days in the second half of theyear. We are grateful
that provison was deleted by the Judicid Council or our time to gppointment of a
neutral arbitrator would have been grestly lengthened by the time of the next annua
report. See pages 3-4, 26-27.

Number of Annual Arbitration Demands Remains Stable. Between 1999 and
2002, Kaiser forwarded atota of 4,021 demands for arbitration to the OIA. This
averages to about 89 amonth. In the year 2002, we received 1,053 demands or an
average of 88 amonth. The average reported in 2001 was 90 amonth. These
numbers have remained relatively congtant over the past four years even though
Kaiser's Cdiforniamembership hasrisen. See page 17.

Increasein Open Cases. Asof December 31, 2002, the OIA was administering
912 open cases, arise from 766 open cases at the end of 2001 and 617 cases at the
end of 2000. Thisrise may be due to the fact that 89% of the open cases at the end of
2002 had been brought under contracts which required the use of the OIA as
adminigrator, as opposed to requiring use of the old Kaiser system of adminigtration as
the former contracts did. See pages 18, 34.

Hearings Completed Within a Year. Arbitrators have closed cases by making a
decison following an evidentiary hearing in 15% of al closed OIA cases (350 of 2,292
caxs). At the OIA, the hearing ended an average of 345 days after the demand was
received. Under the old Kaiser system, the Engalla Court stated that such a hearing
did not begin on average until 863 days after the demand was received and that
thereafter hearings were often interrupted and therefore conducted over lengthy
periods. Almost without exception, OIA evidentiary hearings are completed on
successive days. See pages 39-40, 62.

Cases Close on Time. The averagetimeto closure of al OIA casesis 273 days, or
9 months. Thisoverd| average is aout the same as it was at the end of 2001. All but

sx of the closed cases have closed on time under OIA Rules; four of the Six late cases
were |ess than aweek beyond their deadline. See pages 35-36.

Two-Thirds of Cases Settled or Withdrawn; About One Third Closed by
Decision of Neutral Arbitrator. Of the closed cases, 44% settled. This has been
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the average percentage for three years now. Another 22% were withdrawn by the
clamants. Twelve percent were closed through summary judgment and 3% were
dismissed. Asnoted above, only 15% of cases closed after an evidentiary hearing. In
the cases which went to such a hearing, claimants prevailed in 39%, and respondent
prevailed in 61%. See pages 37-40.

Large Neutral Arbitrator Pand in Active Service. We have 297 neutra
arbitrators on our pand. Ninety-three of them, or 31%, areretired judges. Eighty-
seven percent of them have served on acasein the OIA system.  Arbitrators have
averaged eight assgnments each in 45 months. See pages 11-14.

Claimants Elect to Have Kaiser Pay the Neutral Arbitrator. Clamants have
elected to have Kaiser pay the cost of the neutrd arbitrator in at least 43% of dl cases
administered by the OIA. See page 45.

Nearly All CasesHeard by a Single Neutral Arbitrator Instead of a Panel.
Most OIA cases are proceeding with asingle neutrd arbitrator rather than a pand of
three, composed of one neutral and two party arbitrators. Only 27 of the 350 awards
made after a hearing — about 8% -- have been signed by party arbitrators. The other
323 were decided by asingle neutral. See pages 44-45.

Most Cases Medical Malpractice. Approximately 90% of the casesin our system
are medica mapractice. Only 2% present benefits and coverage issues. See pages
27-29.

One Quarter of Claimants Do Not Have Attor neys. Twenty-five percent of
clamants are not represented by counsdl. This percentage has been stable for about
three years. At pages 37 to 40 we report the types of outcome for them. See pages
30, 37-40.

Positive Party Evaluation of Neutral Arbitrators. At the end of each case, dll
parties are asked to evauate their neutra anonymoudy. About half accept the
invitation. For thethird year, both clamants and respondents counsel reported that
they would recommend their neutra to another individua with asimilar case. See
pages 14-17.

Positive Evaluation of OIA Proceduresby Neutrals. Neutra arbitrators continue
to evaluate OIA procedures positively. For example, we ask them at the end of each
case whether they have experiencein asimilar Superior Court case, and if so, whether
they would rank their experience in the particular OIA case just closed as better,

worse, or about the same. In 774 OIA cases, neutrals responded that they had such



paralld experience. Forty percent said that the OIA experience was better. Fifty-eight
percent said it was about the same. Only two percent of those responding said the
OIA experience was worse. See pages 46-49.

17. Most Blue Ribbon Panel Recommendations Achieved. The Blue Ribbon Pandl
convened by Kaiser after Engalla made 36 recommendations for change in the
arbitration sysem. Thirty-two of those recommendations have been essentidly
accomplished. Only two have not been, those involving mediation and the audit of the
OIA. About two we have no information since they do not involve the OIA. See
Exhibit B throughout, and page 74.

Complete copies of this report are available to the public. Hard copies can be obtained from
the OIA at (213) 637-9847 or the report can be read at or downloaded from the OIA website,
www.d hartmann.com/cia

-iv-
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A Note About Numbers

There are alot of numbersin thisreport. To make it somewhat esser
to read, we offer the following information.

For most items reported we give average, median, mode and range.
Here are definitions of those terms:

Average: Themean. The sum of the score of dl items
being totaled divided by the number of items
included.

Median: The midpoint. The middle vaue among items
listed in ascending order.

Mode: The sngle most commonly occurring number in
agiven group.

Range: The smdlest and largest number in a given group.

We have rounded percentages. Therefore, the total is not aways
exactly 100%.

If there are items which you do not understand and would like to, cal
us at 213-637-9847, and we will try to give you answers.



INTRODUCTION & OVERVIEW

Thisis the fourth annua report issued by the Office of the Independent Administrator (“OIA”),!
describing an arbitration system that handles claims brought by Kaiser members againgt Kaiser
Foundation Hedlth Plan, Inc. (“Kaiser”) or its affiliates? The Law Offices of Sharon Lybeck Hartmann
has acted as the OIA since October 1998, when Kaiser and the Arbitration Advisory Committee first
contracted with the firm to act as the independent administrator of Kaiser's mandatory member
arbitration sysem in Cdifornia. The OIA began accepting demands for arbitration in 1999.

Under that contract, which was assigned to the Arbitration Oversight Board in 2002, the OIA
maintains apool of neutrd arbitrators qudified to hear Kaiser cases and independently administers
arbitration cases brought by Kaiser members. It works, as well, to assure that the system conforms
with newly enacted legidation. The contract also requires that the OIA write an annud report
describing the arbitration system. The report must describe the gods of the system, the actions being
taken to achieve them, and the degree to which are being met.>  This fourth report focuses on our
work from January 1 through December 31, 2002 and compares that activity with the OIA’s earlier
years.t It findsthat the system is continuing to achieve the gods set by the Blue Ribbon Pandl in 1998.

lSinceits creation, the OIA has been located within the Law Offices of Sharon Lybeck Hartmann, 3580
Wilshire Boulevard, Suite 2020, Los Angeles, California 90010, 213.637.9847 (telephone), 213.637.8658 (facsimile),
oila@dhartmann.com (e-mail). The OIA has awebsite, www.dlhartmann.com/oia, where this report can be
downloaded, along with our first, second and third annual reports, and our rules, forms, procedures and much other
information, including that required by new statutes, enacted or effectivein 2002. A firm profile and a description of

the OIA’s staff are attached as Exhibit A.

2K aiser Foundation Health Plan, Inc. is a California nonprofit health benefit corporation and afederally
qualified HMO. Since 1971, it has required that its members use binding arbitration to resolve disputes. Kaiser
arranges for medical benefits by contracting exclusively with the The Permanente Medical Group, Inc. (Northern
California) and the Southern California Permanente Medical Group. Hospital services are provided by contract with

Kaiser Foundation Hospitals, another California nonprofit public benefit corporation.
SContract 8D(15)(i) at 10. Copies of the contract may be obtained from the OIA.

*Thefirst annual report covered the period from March 29, 1999 through March 28, 2000. The second report
covered the remainder of calendar year 2000, March 29, 2000 through December 31, 2000. The third annual report

covered January 1, 2001 through December 31, 2001.



A. Background Information

In 1997, the Cdifornia Supreme Court criticized Kaiser’ s longstanding arbitration systemin
Engalla v. Permanente Medical Group.® In part, the Court said that Kaiser should not administer the
system itsdlf, asit had done in the past, and that there was too much delay in the handling of members
cdams. Inavoluntary response to the Court’s evauation, Kaiser convened a Blue Ribbon Pand of
outside experts to examine the entire process and recommend improvements. The Blue Ribbon Pane
issued itsreport in January 1998.° It recommended 36 specific changes in how the system operated.
Kaser accepted the recommendations, and in implementing them, created the Arbitration Advisory
Committee (“AAC”) in 1998 to assg it in the process.  Seeking an independent adminigtrator for the
system, Kaiser and the AAC issued awidely advertised Request for Proposd, interviewed a number of
those who responded, and selected the Law Offices of Sharon Lybeck Hartmann to create and operate
the new system.

In 2001, Kaiser publicly announced the gppointment of the Arbitration Oversight Board
(“*AOB”), made up of thirteen representatives of stakeholder interests and distinguished public
members. The AOB replaced and expanded upon the role of the AAC. The AOB, an unincorporated
associion registered with the Cdlifornia Secretary of State, will permanently provide ongoing oversight
of the independently administered system.

B. Major Eventsof 2002 at the OIA

In 2002, Kaiser established atrust to fund the Arbitration Oversight Board, and the contract
which formerly existed between Hartmann and Kaiser was then assigned by Kaiser to the AOB. At
the same time, the find authority for rule-making for the OIA ruleswas transferred from the OIA to the
AOB. The AOB was created and funded to ensure that the OIA would remain independent of Kaiser
inthe future. AOB members meet quarterly, receive regular reports on the operation of the system,
vigt the OIA offices, spesk regularly with OIA gaff, and review and comment upon copies of this
annud report before its generd release.’

Alsoin 2002, Sharon Lybeck Hartmann informed Kaiser and the AOB that she planned to
retire soon, and thus she did not wish to continue in her role as Independent Administrator beyond the
end of her present contract term which expires on March 28, 2003. The AOB, with input from Kaiser

%15 Cal.4th 951, 64 Cal Rptr.2d 843, 938 P.2d 903.

6 Copies of the Blue Ribbon Panel’ s report can be obtained from the OIA. It contains 36 recommendations
for improvement in the old Kaiser arbitration system. Exhibit B to this Fourth Annual OIA Report contains the full
text of all the Panel’s recommendations along with an item by item response on what has been accomplished.

"The composition and role of the AOB is further discussed at section V.A-B, p. 49 below.

2



and Hartmann, sought a new Independent Administrator and selected Cdlifornia atorney Sharon
Oxborough. She has worked with Hartmann for twenty years, has been Of Counsdl to the Hartmann
law firm since 1994 and has consulted on the OIA project from itsinception. Oxborough drafted the
origind Rules, Guiddines and forms for the OIA system and understands it thoroughly.® Oxborough
will become Independent Administrator of the OIA system on March 29, 2003, and will continue to
operate at the same address and phone number and with the staff previoudy employed by Hartmann.
Oxborough’s contract with the OIA will be available from the OIA by request, as Hartmann's dways
has been. It isthe expectation of al concerned that the OIA will continue to operate in the future asiit
hasin the past.

Another mgor event of the year 2002 was Cdifornia s promulgation and implementation of
mandatory ethics standards for neutral arbitrators. At the direction of the legidature, the Judicid
Council created the Ethics Standards for Neutral Arbitratorsin Contractual Arbitrations (*Ethics
Standards’).® The Cdifornia Judicid Council is an administrative unit of the state courts appointed by
the Chief Jugtice and chaired by him.

The Ethics Standards went into effect July 1, 2002, but were subsequently amended in mid-
December. The OIA commented extensvely in both of the comment periods which the Council
afforded to the public. The mandatory standards, which are the first of their kind in the United States,
greatly expanded the neutrd arbitrator’s duties of disclosure, and in so doing, increased the possibility
that arbitration awards could be vacated.’® The OIA gaff has been heavily involved this past year in
insuring thet al OIA arbitrators were informed about these changes and understood what they meant in
our system.** OIA Rules were changed twice this past year, first, when the Ethics Standards were
adopted and then again when they were amended, in order to Stay in step. The biggest news of our
year ishow much the initid verson of the Standards dowed down the OIA system. The following
chart on page 4 illugtrates the delay.

8As set forth in the First Annual Report, the Rules and the Guidelines were the product of extensive
consultation between the OIA, the AAC and Kaiser. However, Oxborough was the primary researcher, the
draftsperson and the reporter on this project. She has also drafted all the amendments to the Rules made since.

A copy of the second version of the Ethics Standards approved by the Judicial Council in December 2002,
and effective January 1, 2003 (hereafter “2003 Ethics Standards”) is attached as Exhibit F and is available at the OIA
website aswell asin hard copy as Division V1 of the Appendix to the California Rules of Court.

10cal. Code of Civil Proc. §§1281.9 & 1286.2.

Hsee Exhibit H, Memo to Arbitrators and Exhibit N, “Out in the Open: California s new ethics code for
arbitrators, the country’ sfirst, sets standards for disclosure and disqualification throughout the process’ an article

about the Ethics Standards written for the Los Angeles Daily Journal, May 31, 2002 by Hartmann.

3



Impact of Standard 10 of the 2002 Ethics Standards

on

Average Timeto Appointment of Arbitrators

Jan-June July-Dec 1999-2002

2001 2002 2002 TOTAL
Most Cases 23 Days | 22 Days 34 Days 25 Days
(No Postponement;
No Disqualification)
Cases with 104 106 Days 121 Days 109 Days
Postponement Only Days
Cases with 61 Days | 53 Days 78 Days 64 Days
Disgualification
Only
Cases with 143 159 Days 167 Days 160 Days
Postponement & Days
Disqualification
ALL CASES 50 Days | 54 Days 81 Days 52 Days

At the end of 2002, the OIA aso prepared and posted on its website the organizationa disclosures
required by the Ethics Standards and prepared certain other reports of information to be given to
parties a the outset of each case. Details of these changes and their impact on our system will be taken
up below.

Findly, the Cdifornialegidature entertained alarge number of tatutes that impacted the OIA
this past year. Hartmann and Dr. David Werdegar, the Chair of the AOB, testified on the operation of
the OIA system as neutrd committee witnesses before a joint sesson of the Assembly Judiciary and
Hedth Committeesin March. Theresfter, the Judiciary Committee issued a package of five hills,
severd of which were ultimately enacted, dthough in modified form. Keeping track of these billsand
their potentid effects on the system took much timein 2002. Their eventual mgor impact on the OIA
was to require the posting on the internet in computer searchable format agreat ded of information
about cases decided including arbitrator, attorneys, award, time elapsed to decision, etc.’? The OIA

12¢4l. Code Civ Pro §1281.96, some of this material duplicates the requirements of Standard 8 of the January

1, 2003 Ethics Standards (hereafter “ 2003 Ethics Standards’) which we also posted, effective January 1, 2003.
However, the two sets of requirements differ from each other in significant ways and are posted separately on the
OIA website.



began its posting on January 1, 2003, having spent considerable time, in the fourth quarter of 2002,
modifying its software in order to perform this task.

These events have created a great dedl of extrawork and are reported on in detall later in the
report in areas where they have affected operation. Sufficeit to say at this point, that the OIA has been
in full conformity at the implementation date of each of these requirements and has been recognized asa
leader in compliance in each area.’®

C. Goalsof the Ol A System

Conggtent with the recommendations of the Blue Ribbon Pand, the OIA attemptsto offer a
fair, timely, low cost arbitration process that respects the privacy of al who participate in it within the
new requirements of the law for the posting of certain information. These godsare set out in Rules 1
and 3 of the OIA system.** As set out in the balance of this report, we bdieve that the gods are
presently being achieved.
. DEVELOPMENT AND CHANGESIN THE SYSTEM

A. Rulesfor Kaiser Member Arbitrations Over seen by the Ol A

In previous reports we have described the creation and development of the OIA Rules. They
congs of 53 rulesin afifteen page booklet and are available in English, Spanish and Chinese. They are
attached as Exhibit C. Some important festures they contain include:

Procedures under which claimants may choose to have Kaiser pay dl the feesand
expenses of the neutrd arbitrator;*®

Deadlines requiring that the mgjority of cases be resolved within eighteen months; '

13Exhibit H: see also, Exhibit N.

14The OIA Rules are attached as Exhibit C and are always available on the OIA website. Exhibit Cis

underlined to mark the rule changes which were made in 2002 and which have survived into 2003. We have not
included a set of the Rulesin effect between July and the end of December 2002 which met the initial requirements of

the Ethics Standards. However, if you would like such a set, contact the OIA.
Beyhibit C, Rules 14 and 15; see also Exhibit B, recommendation 7.

16Exhibit C, Rule 24.



Procedures to shorten or lengthen time for cases that require either less or more than
eighteen months;'’

Deadlines requiring that most cases must have an arbitrator in place as rapidly asthe
law permits after the OIA receives the demand for arbitration.®

The Rules were not changed at dl for three years. However, in 2002, the OIA, the AOB and
Kaiser consulted together to amend them twi ce, once effective on July 1, 2002 and a second time on
January 1, 2003.2° Urgent changes were driven by the promulgation of the new Ethics Standards for
neutral arbitrators which were first implemented in July and then significantly amended in December.
Other rule amendments were required by new statutes first enacted in September and effective only
three months later in January 2003. A third group of changes was made in response to comments
which the OIA hasreceived over the years.

In both July and January, the newly amended Rules were immediately mailed to dl neutrd
arbitrators and to dl partiesin open cases. Theredfter, the OIA staff spent considerable time on the
phone answering questions both about our own rule amendments and about the underlying legidation
and regulation which had required the changes.

1. Rule Changes Caused by the Ethics Standards

Magor changes were made in the Rulesin July to accommodeate the Ethics Standards and
particularly the notice and objection requirements of Ethics Standard 10(d). In January, those
amendments were removed from the Rules when Standard 10(d) was dropped from the code by the
Judicia Coundil.?® We aso changed Rule 4 to require that neutral arbitrators use the state mandated
Ethics Standards, but I€ft in place the use of the AAA Code of Ethics for Arbitratorsin Commercial
Disputes for party arbitrators and for neutrals gppointed before July 1, 2002, since they are not
covered by the state' s new code. We lengthened the deadline by which the arbitration scheduling
conference must be held from 45 to 60 days after selection of a neutrd in order to avoid the neutra
having to schedule a meeting before it was certain that She would be handling the case?* We

Y Exhibit C, Rules 24 and 33.

1BExhibit C, Rules 16 and 18 and Guideline 14b. The total time the OIA sets for routine placement of a case
is33 days. The present average OIA time for such placementsis 25 days. See section IV.A, p. 20 below. Rule 43

explains how days are counted in the system. There are various exceptions to the 33 day rule.
None of the changes affected the features listed above.

2OThe record of how much delay 10(d) caused in the OIA system is set forth at note 32, p. 9 and section
IV.A, pp. 20-27 below. Among the OIA Rules affected were 16 through 19.

21Rule 25.



Specified that our cases are consumer arbitrations within the meaning of the Ethics Standards to avoid
any contrary finding by aneutrd.?> We added the requirement that parties list more than one joint
selectee as arbitrator.”®  We required that parties making ajoint selection also submit strike and ranked
ligs. Findly, we added a provison to Rule 53 to inform parties of the organizationd data that the
Ethics Standards now require be made public and to state that the OIA would post this on its website.2*
These changes and others not listed here are discussed elsewhere in this report at the points when they
become relevant.

2. Rule Changes Caused by New Statutes

Thiswas abusy year in the legidature as far as arbitration was concerned, and our rule
changes reflect that fact. We changed Rule 12 on filing feesto reflect that a person may now waive our
$150 filing fee merely by submitting a statement that the household earns less than 300% of the federa
poverty level.® We changed Rule 3 on confidentiaity to say that we would disclose information about
individua arbitrations as required by law. Formerly, we promised confidentidity. Now, the ate
requires that much information be posted on the internet or given to subsequent parties. However,
individua names need not be revedled athough a number of other facts about specific cases must be.?®
We amended Rule 53 to inform parties of the Statutory reporting requirement.?” Findly, we changed
Rule 48 to require that neutra arbitrators tell the OIA what they have charged in specific cases and to
which party they dlocated their fees and expenses™ since those are items of information which we must
now post.

3. Rule Changes Requested by Arbitrators and Parties

Asfor other more generd rule changes, they were largely house-keeping matters. For
example, in response to requests from the neutra arbitrators, the OIA changed Rule 37 to enlarge the
time in which a neutral must serve an award on the parties from ten days after the close of the hearing to
fifteen business days. It dso clarified the definition of the close of ahearing. Rules 25 and 26 were

22Exhibit C, Rule 2.

Z3Exhibit C, Rule 17.

242003 Ethics Standards at 8. See also note 26 below.
5Cal. Code Civ. Pro. §1284.3.

26¢al. Code Civ. Pro. §1281.96; 2003 Ethics Standard 8 also requires public disclosure of certain types of
information by organizations which supply arbitrators. Both sets of disclosures appear on the OIA website.

27cal Code Civ. Pro. §1281.96

2cal. Code Civ. Pro. §1281.96



changed from requiring the presence of both attorneys and parties at the arbitration scheduling
conference and the mandatory settlement meeting to permitting only the attendance of atorneys. The
OIA’s memo of advice to claimants representing themselves (“pro pers’ ) has now become part of
Rule 54. Rule 28, permitting extensions of time for extraordinary circumstances, was amended to
require a motion procedure and to make it clear that the failure of an individua to keep the scheduled
hearing date free of other appointments does not congtitute such a circumstance.

Finaly, Rule 50 was changed to transfer the authority to make rule changes from the OIA to
the AOB, except in emergency circumstances. The power has been trandferred to the Arbitration
Overdght Board in consultation with the OIA and Kaiser asthe rule now states. That changeisin
keeping with the congtruct that the AOB is an independent body composed of stakeholders and public
interest members who now control the system and are funded by atrust.

B. M aintenance of the Pand of Neutral Arbitrators

The first three annua reports discussed the creation, expansion and organization of our pand of
neutra arbitrators. The pand islarge in response to arecommendation of the Blue Ribbon Pand.?® As
of December 31, 2002, we had 297 neutra arbitrators. Most of these neutralsjoined our pand during
the first and second years of the OIA. However, throughout our existence, we have continued to
recruit neutrals and admit them to our panel. In 2002, we received 37 requests for applications, fifteen
of which were completed and returned (40% of those requested).®  Individuas who had made their
requests previoudy aso submitted applications. Through this process, we added fifteen new neutralsto
our pand in 2002.3

9Exhibit B recommendation 9.
0p copy of the application is attached as Exhibit D and oneis available on the website.

31Overall, about 77% of all arbitrators who have completed and returned the application have been admitted
to the OIA panel (411 of 531). When the OIA receives acompleted application, it applies the criteriawhich were
jointly decided upon at the outset, and makes the decision on admission. The qualifications are posted on the
website.



Total Number of Application Requests Received: 2,219

Total Number of Completed Applications Received: 531

Total Number of Arbitratorsin the Ol A Panel: 297*
Southern California Total: 168
Northern California Total: 110
San Diego Total: 42

*Thethree regionstotal 320 because 23 neutral arbitrators are on two panels.

The overal number of neutrd arbitrators on our pand has decreased by nine since December
31, 2001. Ninedied, retired, asked for temporary leave or were removed for violation of the rules.
Fifteen resgned. At one point in the year, we thought that a much higher number of our neutrals might
leave because of requirements of the Ethics Standards dealing with work for repeating parties® In

32Standard 10in the July 1, 2002, version of the Ethics Standards (“ 2002 Ethics Standards’) caused most of
the controversy. It required that when an arbitrator planned to entertain offers of additional work from a party or law
firm then before him/her, the neutral had to initially disclose that fact. The parties could then disqualify the neutral
on that basisalone. If the neutral did not make such a disclosure s’he was barred from accepting any such new work
for the balance of the pending case. 2002 Ethics Standard 10(b). If such work was subsequently offered, the
arbitrator had five days after each offer to inform the partiesin prior cases, and they then had seven days to object
to the neutral accepting the new work. If aparty objected, the neutral could not accept the new case. 2002 Ethics
Standard 10(d). Since all casesin the OIA system have Kaiser as a repeating party, and a number of our arbitrators
have more than one case, this provision, with its extensions of time for mailing, could extend the time to appoint a
neutral by 22 days even if nobody made an objection. Such an extension threatened to double the OlA’stimeto
place an arbitrator in aroutine case. If objections began, the extension of time could be well-neigh infinite as one
arbitrator after another was objected to.

Attorneys criticized Standard 10 on the basis that third parties could deprive them of their jointly selected
neutrals. Arbitrators objected to this provision on the basis of the amount of paperwork it generated and the
elaborate conflict checking it required since all kinds of alternative dispute resolution work was covered. (Formerly,
such disclosure had been limited to arbitration only.) Several OIA neutrals resigned and others put themselves on
temporary suspension while they overhauled their office procedures and altered their software. In its commentsto
the Judicial Council, the OIA pointed out the potential for delay in appointment of neutrals before the Standards
wereinitially implemented. Nevertheless, the Council put Standard 10 into place in July. When the Council
reopened the public comment period on the Standards after initial adoption, criticism of Standard 10 poured in.



June, when the first set of standards appeared, three did ask to be removed on that basis. However, in
December, the Council reversed itself on the controversid portion, and al three returned. Five of the
pandists who resigned did so because of the Judicid Council’s new policy that aretired judge may no
longer both st by assgnment in the courts and serve as a private arbitrator for compensation. That
policy took effect on January 1, 2003, as did the resgnations.

1 Quialifications

The OIA qudificationsfor neutrd arbitrators did not changein 2002. They are attached as
Exhibit E and available from the OIA website. However, in 2002, members of both the clamants and
respondents’ bars approached the OIA about changes which might broaden the pool of prospective
goplicants. Therefore, the qudifications may be reviewed and atered somewhat in 2004.

In keeping with the Blue Ribbon Pand’ s recommendations in this areg, the qudifications are
broad and designed to recruit alarge, diverse, unbiased pand. They include the following:

. Arbitrators must have been admitted to the practice of law for at least ten years and
have subgtantid litigation experience;

. they must provide satisfactory evidence of their ability to act as arbitrators based upon
judicid, trid or other experience or training;

. they must not have served as attorneys of record or party arbitrators either for or
agang Kaiser within the last five years.

In order to make the pand aslarge as possible, and aso to gpproximate the experience of partiesin a
courtroom setting, the qudifications do not contain a requirement that the potentia arbitrator have
medica ma practice experience.

Notwithstanding this decison, many parties and their counsd prefer to have an arbitrator who is
experienced in mapractice matters. To that end, defense and clamants attorneys often make joint
selections, and both bars have inquired about whether the provision diminating anyone who has
gppeared either for or againgt Kaiser in the past five years could be shortened in time or dtered in some
other fashion to make available for service a group of attorneys who occasondly handle Kaiser matters

On December 12, 2002, only six months after its first appearance, the Council amended it, making the change
effective in only three weeks, on January 1, 2003. While the Council retained the original disclosure of willingnessto
entertain new work, it eliminated entirely the provision requiring the parties to be informed and giving them the
opportunity to object. 2003 Ethics Standard 12. The Council reasoned that making theinitial disclosure and giving

parties the opportunity to disqualify then on thisbasis provided an adequate safeguard.
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and therefore have mapractice experience. The OIA and the AOB have been informed that such a
proposa will be madein 2003, and they look forward to its arrival.

2. Application

The application to join the OIA poal of arbitratorsis extensive* Applicants must provide
education, work experience, lega and arbitration experience and detailed information about any
previous involvement with Kaiser. They must provide names and contact information from al partiesin
five recent arbitrations. At the outset of a new case, when the OIA provides partieswith alist of 12
possible arbitrators so that they can strike names and rank their salections, each party receives a
complete copy of each arbitrator’s gpplication.

At the same time, the parties dso receive the arbitrator’ s terms of payment. Neutrads may not
change their fees in the course of a given year or during the entire pendency of a specific case.
Annudly, they are given one opportunity to set new fees for the coming year in new cases. Other than
these requirements, they are free to st their fees asthey seefit. Therangeis very wide*

3. The Panel as of December 31, 2002

For the convenience of the parties and to reduce the cost of arbitration, the pand of neutra
arbitrators maintained by the OIA is divided into three parts, Northern Cdifornia, Southern Cdifornia
and San Diego.® As of December 31, 2002, there were 297 neutral arbitrators admitted to the OIA
pand, 110 in Northern Cdifornia, 168 in Southern Californiaand 42 in San Diego.®® Thirty-one
percent, or 93 members of the total panel, areretired judges. There are 41 retired judges in the
Northern Cdiforniadivison, or 37%; there are 46 retired judges in the Southern Cdifornia divison, or
27%. There are deven retired judges in the San Diego divison, or 26%. In comparison with 2001,
the percentage of judges overdl and in each division has falen dightly.*”

331 is attached as Exhibit D and is on the website.

SClaimants may also elect to have Kaiser pay the entire cost of the neutral arbitrator. Exhibit C, Rules 14
and 15, and section V. L, p. 45 below for further information.

3SFor the history of the San Diego Panel, see Third Annual Report at p. 7, note 24.

36The total number of neutralsin the three panels equals 320 because 23 of the 297 arbitrators serve on
more than one panel.

3" The 2001 percentages and numbers of retired judge-arbitrators were: statewide: 33% or 102 ex-judges;
Northern California: 46 judges or 39%; Southern California: 47 judges or 29% and San Diego: 9 judges or 32%.

A completelist of neutral arbitrators as of December 31, 2002 is attached as Exhibit G. It also appears on the
OIA website and is updated regularly there.
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Under the Rules, the parties can ether jointly select any person who agrees to follow the Rules
to act asthe neutrd arbitrator, or they can each strike and rank the list of twelve names provided by the
OIA.® Sincethe OIA first began operation, aneutra has been sdlected in 2,642 cases. In 805 of
these cases, or about 31%, the parties have jointly selected the neutra arbitrator, while in 1,834 of
these cases, or about 69%, the parties have used the list supplied by the OIA. The state court has
gppointed arbitrators in three cases, none of them in 2002.

In 2002, aneutral was selected in 804 cases. Of the 804, 220 were joint salections (27%) and
584 of the 804 were strike and rank (73%).

The parties have jointly selected 805 arbitrators since the OIA began operating. Of that group,
66% belong to the OIA’s panel (531 of 805), athough they may not have appeared on the specific list
generated for that particular case. The remaining 34% of jointly selected arbitrators (274 of 805), are
not part of the OIA’s pool.*® 1n 2002, 141 of the 220 jointly selected neutrals or 64% werein the OIA
pane and 79 of 220, or 36%, were not.

How Neutral Arbitrators Have Been Chosen
(2,642 Cases)

69%

Jointly Selected, IN OIA Pool (531 cases)
Court Order (3 cases)

Thru Strike & Rank Procedure (1,834 cases)
Jointly Selected, NOT IN Pool (274 cases)
0%

20%

10%

38Exhibit C, Rules 16-18; see also Exhibit B at Recommendations 14 and 15.

From June to December, the Ol A Rules provided for alist of fourteen names because of the potential for
disqualification and objection stemming from Ethics Standard 10, described in note 32 pp. 9-10 above. When
Standard 10 was altered in December, the Rules were changed to return to alist of twelve potential arbitrators.

The OIA has alwaysinvited neutral arbitrators who are jointly selected and not part of our pool to

complete an application for membership. Some have. Others do not because they believe that they already have
enough work. A number of them have served as neutralsin Ol A cases more than once.
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4, Materials Availableto Help Parties Make Their Selection of a Neutral

As noted above, parties receive copies of each potentid arbitrator’ s gpplication whenever their
names appear on arandomly computer generated list of possible arbitrators. In addition, if alisted
potentia arbitrator has previousy decided a case in the OIA system, copies of each written decison
(with the names of individuals removed) are also sent to the parties. Furthermore, after a case closes,
the OIA asks both of the parties to evaduate anonymoudy their experience with the neutral. We include
copies of dl of the completed evaluations that the OIA has received in the packets sent to the parties a
the time that they make their sdlection.

If parties are congdering joint selection of an arbitrator who is not on their list, but who isin our
pool, and they ask usfor that person’sfile, we supply it. If they ask us specific questions about any
individud’s service in this system, we do our best to give them the information.

Finaly, before higher final appointment, the statutes of Cdiforniarequire thet a sdlected
arbitrator make el aborate disclosures within ten days of his’her sdlection and serve them on the
parties®® The content of the disclosures has been greatly expanded by the Ethics Standards this past
year.*' Furthermore, the new reguirementsimpose a duty of continuing disclosure during the pendency
of the arbitration and state the pendlty for failure to disclose as the vacating of the award.*? Parties are
free to disqudify an arbitrator on the basis of any disclosure made without stating a reason aslong as
the disqudification is served within ten days of the date of the disclosure® Al of these provisions
maximize the information about the neutra arbitrator which isin the hands of parties before an arbitrator
begins to hear their matter and during the pendency of the entire case. If an arbitrator is disquaified,
the selection process begins again.*

5. How Many of the Panel of Arbitrators Have Served?

One of the recurring concerns expressed about arbitration of thistype is the possibility of a
“captive,” defense-oriented pool of arbitrators. The theory isthat defendants are repeat players
whereas claimants are not; defendants therefore have the capacity to bring more work to arbitrators
where clamants do not. If the pool is smdl, some arbitrators may become dependent on the defense

40 Cal. Code of Civ. Proc. §1281.9.
ALExhibit N (citing statutes and standards); Exhibit F, 2003 Ethics Standards 7-8

42Exhibit F, 2003 Ethics Standards 7 (f); see also Standard 1 Comment; Cal. Code of Civ. Proc.
§1286.2(a)(6)(A).

43Exhi bit F, 2003 Ethics Standards 8 & 10(b); Cal. Code Civ. Proc. §1281.91.

Y Exhibit C, Rule 18.9.
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for their livelihood. A large pool of people avallable to serve as neutrals, and actively serving as such, is
therefore an important tool to avoid this problem. If the cases are spread out, nobody depends on the
defendant for his’her income and impartidity is better served. On December 31, 2002, 87% of the
OIA pand (258 of 297) had served or were serving as neutral arbitratorsin a case overseen by the
OIA. In 2002 aone, 67%, have been appointed to serve in a case (199 of 297). Both of these
percentages are somewhat higher than they were last year.

The number of individua assgnments to cases on the OIA’ s pand ranges from zero to 86.
Parties have jointly selected the neutrd arbitrator who is & the high end of thisrange 66 times. The
average number of gppointments per neutra is eight. The median number of gopointmentsisfour. The
modeis zero. The parties actions—in how they strike and rank their choices, whom they jointly sdect,
and whether they disqudify a proposed neutra arbitrator — ultimately control how many times each
panelist serves as aneutra arbitrator.

In the year 2002, the range of assgnments per arbitrator was zero to 20. The average number
of gppointments per arbitrator was three. The median number was one. The mode was zero.

All but one of our neutra's have been named at least once on alist of possible arbitrators sent to
the parties by the OIA.* The average number of Northern Cdifornia arbitrators gopearing on alist is
95; the median number is 102, and the mode is 131. The range of appearancesis from one to 158
times* In Southern California, the average number of appearances is 54; the median is 61, and the
modeis 79. Therangeisfrom zeroto 113. In San Diego, the range of gppearancesis from four to 64.
The average is 38; the median is 35, and the mode is 53.

6. ThePartiesor Their Counsa Evaluate the Neutral Arbitrators

Under Rule 49, at the close of an arbitration in which aneutra arbitrator has been appointed
and held an arbitration management conference, the OIA sends an evaluation form to each attorney, or
to the clamant if that person does not have an attorney. The form asks them to evaluate their
experience with the neutra gppointed in the matter in eleven different categoriesincluding fairness,
impartidity, respect shown for dl parties, timely response to communications, understanding of the law
and facts of the case, and fees charged.*” Most important, they are asked whether they would

45The one neutral who has not been listed joined the panel on December 26, 2002, just five days before the
cut off date for this report.

The range is affected by how long a given arbitrator has been in the pool. Some have been here since we
started; others have joined within aweek of this report date. The number of times an arbitrator is selected also
depends on whether the individual will hear cases where the claimant has no attorney (pro per cases). Thirteen
percent of the panel will not.

AT copy of the evaluation form is attached to this report as Exhibit L along with an analysis of the
responses.
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recommend this neutra to another person with asmilar case. All inquiries gppear in the form of
satements, and al responses appear on ascale of agreement to disagreement with 5 being agreement
and 1 disagreement.

On December 31, 2002, the OIA had received responses from about 47% of the parties who
had been sent evauations (1,433 returned of 3,034 mailed). Four hundred and ninety-six or 36%
identified themsalves as clamants (84) or clamants counsd (412), and 885 or 64% identified
themsalves as respondent’ s counsd.*8

Congdering only those evaluations sent out this year, 53% responded (358 of 682). Of the
358 received, 36% (130) were from claimants (21) and claimants counsel (108), and 60% or 216 of
358 were from respondent’ s counsel . *°

The responses have been quite postive overdl, and they are encouragingly smilar for both
claimants and respondents.

Here are the responses to some of theinquiries.

Respond from 5 (Agree) to 1 (Disagree).

Item 2: “ The neutral arbitrator treated all partieswith respect.” — 4.7 Average

The average of al responsesis 4.7 out of apossble maximum of 5. Claimants counsdl
averaged 4.7. Pro pers averaged 4. Respondents counsel averaged 4.9. For the year 2002, the
averagefor al partiesfor the year is4.7. Claimants counsd averaged 4.6. Pro pers averaged 4, and

respondents counsel averaged 4.9.° The median and the mode in al three groups for both the total
and the annua groupsis 5.t

48Fifty-two did not specify aside. Their responses are tabulated separately and included only in the total.

Thirteen did not identify as one side or the other.

OThe responses from pro pers, while positive, are lower than those from attorneys on either side. Thisis
consistent with the results for the past two years. We believe that this lower score arises from alesser
understanding of the process — how it will work, and what is possible within it. At least some pro pers seem to enter
arbitration for purposes which approximate therapy. For example, pro pers sometimestell us that they want an
opportunity to tell their account of what happened, regardless of the neutral arbitrator’s decision in the case.
Arbitration is poorly suited to such agoal. In June 2001, the OIA began distributing an information sheet prepared
especially for pro per claimants. We send it to them when we first receive their demands, and then again when we
send the list of potential arbitrators. We comment on it when they call the office with questions. Effectivein July
2002, it appears at the end of the Rules. See Exhibit C, Rule 54 and following material. While many pro pers have
thanked us for it, and said that they found it helpful, we still find that many have not read it. We are considering

other techniques to call it to their attention. See also the arbitrator’s comments below at section IV.M p. 49.

S1when the median and mode are both five, it means that alarge number of people responding gave that
number as their answer. It was our highest score. Thisis another measure of satisfaction with our neutral
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Item 5: “The neutral arbitrator explained proceduresand decisonsclearly.” —
4.6 Average

The average of dl responses was 4.6 with the median and the mode both a 5. Claimants
counsel averaged 4.4. Pro pers averaged 3.8. Respondents counsel averaged 4.7. The median and
the mode was 5 in al three subgroups.

Just for the year 2002, the overdl average was 4.5. Claimant’s counsdl averaged 4.2. Pro
pers averaged 3.5. Respondents counsd averaged 4.7. The median and mode in al groupings was 5.

Item 7: “Theneutral arbitrator understood the facts of my case.” —4.5 Average

The average of dl responses was 4.5 with the median and mode both at 5. Claimants counsal
averaged 4.4. Pro pers averaged 3.5. Respondents counsel averaged 4.6. The median and the mode
were 5 for both claimants and respondents counsdl. Pro pers had amedian of 4 and a mode of 5.

In the year 2002, the overal average was 4.4 with the median and mode both at 5. Claimants
counsd averaged 4.2. Pro pers averaged 3.2. Respondents counsel averaged 4.6. For both groups
of attorneys the median and the mode were both 5. For pro pers, the median was 4 and the mode was
5.

Item 11: “I would recommend thisarbitrator to another person or another lawyer with
acaselikemine.” —4.3 Average

The average on dl responsesto this question was 4.3. Both the median and mode were 5.
Claimant attorneys gave an average response of 4.2. Pro pers averaged 3.2. Respondents counsel
averaged 4.5. The median and the mode in al subgroups was 5.

In 2002, the average of dl partieswas 4.2. Clamants attorneys averaged 4.0. Pro pers
averaged 3.3. Respondents counsdl averaged 4.4. The median and mode in al subgroups was 5.

arbitrators.
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Parties Would Recommend Their Arbitrator
to Another Person

| 4.2

| 43

1 2 3 4 5
No Yes

I:‘ Respondent's Counsel |:| Claimant's Counsel

I:l Pro Pers I:l All Responses

[Il.  DEMANDSFOR ARBITRATION SUBMITTED BY KAISER TO THE OIA

The OIA began operations on March 29, 1999. Since then Kaiser has submitted three types
of demands for arbitration to us; pre-OIA opt ins, post-OIA opt ins and mandatory cases.®* Opt-ins
predominated through the end of the year 2000. In 2001 and 2002, mandatory demands have become
the most common ones. In the entire period of OIA existence, Kaiser has submitted atotal of 4,021
demands for arbitration to the OIA. In the year 2002, we received 1,053.

Since the inception of the OIA, we have received 1,928 demands from Northern Cdifornia,
1,843 demands from Southern California, and 250 demands from San Diego. In the year 2002, 476
demands for arbitration have come from Northern Cdifornia; 478 have come from Southern Cdlifornia,
and 99 have come from San Diego.

52The categories are defined as follows. Opt-ins: Until 2001, almost all the demands Kaiser sent to the OIA
were opt-ins, that is cases where the claimant could choose to remain here or return to Kaiser for administration of
the case. Pre-OlA opt-ins are cases where Kaiser received the demand before we came into existence. Post-OlA opt-
ins are cases where Kaiser received the demand after 3/29/99, when the OIA came into existence. Mandatory cases
are those which arose under contracts dated after 1/1/00, when Kaiser began changing the arbitration clause of its
contracts to make the use of the Ol A mandatory as opposed to the self-administration which it used to do.
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The following sections of this report describe how long it has taken Kaiser to submit demands
for arbitration to the OI A after they received them from claimants, the number of casesthat are
mandatory, and opt-in cases.

A. Length of TimeKaiser Takesto Submit Demandsto the OIA

Under the Rules, Kaiser must submit a demand for arbitration to the OIA within ten days of
receiving it.>® Throughout our existence, the average length of time that Kaiser has taken to submit
mandatory and post-OlA demandsto the OIA iseight days, the same asit wasin our last report. The
mode is zero which means that usually Kaiser sends the OIA ademand on the day it isreceived. The
median isfour days. Therangeis zero to 330 days> Considering only demands made in 2002, the
averageiseight days. Themodeisoneday. The median isfive days, and the rangeis zero to 247
days.

B. Mandatory Cases

Aswe reported last year, throughout the year 2000, Kaiser amended dl its Cdifornia
contracts, covering about six million members, to require that the OIA act as arbitration system
administrator.> All Kaiser disputes with its members arising from events that occur after December 31,
2000 are subject to OIA adminigtration. On December 31, 2000, 101 claimsin the OIA system were
mandatory. On December 31, 2001, 826 clams in the system were mandatory. On December 31,
2002, there were 1,748 mandatory claims at the OIA. Of thetotal, 922 mandatory cases were
submitted to the OIA in 2002. Only 131 opt-in cases were submitted in 2002.

C. Opt In Cases™®
Since it began operation, the OIA has received 2,273 demands for arbitration made by

members whose contracts did not require use of the OIA. Of the total, 64% (1,456) have chosen to
optinto OIA adminigration. Only 44 have affirmatively refused to join the OIA system. However, the

3Exhibit C, Rule 11.

5The 330 day demand arrived in 2000 and is explained in the Third Annual Report at page 12, note 37.

55Pre'viously, Kaiser self-administered the arbitration system.

Spre-ola Opt Ins. Between March 29, 1999 and December 31, 2002, Kaiser submitted 230 cases to the OIA
in which the demand for arbitration was made before March 29, 1999 before the OIA cameinto existence. The only

such case received this year had been with Kaiser for 1,616 days (4.4 years) before arriving at the OIA. The average
time for forwarding during the entire OIA period is 482 days; the median is 361 days and the modeis 13 days. On

December 31, 2002, there were only two such cases | eft open at the OIA.
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OIA hasreturned 744 demands (33%) to Kaiser for self-administration under the old process because
the claimants or their counsdl never informed the OIA that they wished to enter the system.®’

In 2002, Kaiser forwarded 131 new demands that fell into the opt in category. Of these, 76 or
58% chose to join our system.® One affirmatively refused to join and was returned to Kaiser. The
OIA returned the remainder to Kaiser because there had been no response to its | etters.

V.  REPORTING ON CASESADMINISTERED BY THE OIA

This section provides a detailed account of the cases administered by the OIA.* Section VI.A
is particularly notable because it describes the average length of time it takes for neutrd arbitrators to
be sdlected in this system.

Other information included in this section provides the number and types of cases, the number
of cases with and without attorneys representing claimants, and the number of cases where claimants
have sought and obtained fee waivers. This section also provides the number of cases where the
parties jointly selected aneutra arbitrator as opposed to using the strike and rank system, the status of
cases currently pending in the OIA system, and the number of cases resolved thus far and types of
resolutions reached. It discusses awards. This section aso reports the number of cases usng specia
procedures, the number of cases in which claimants have el ected to have Kaiser pay the neutra
arbitrator’ s fees and expenses, the number of cases in which parties have waived party arbitrators, and
the number of cases proceeding with party arbitrators. Findly, it reports the results of neutra arbitrator
evauation of the OlA system as it has worked in specific cases thusfar.

A. Length of Timefor a Neutral Arbitrator to Be Selected

The Rules and Guiddines set a 33 day timetable for the steps through which an arbitrator must
be sdlected in aroutine case.®® These times may be extended for various reasons. First, under OIA

S'Kaiser settled e ght cases and seventeen claimants withdrew their claims before they faced the deadline
for deciding whether to opt in.

% 2002, no cases were settled and five withdrew their claims before the deadline. On 12/31/02 four cases
werein the process of deciding whether to join the system.

The phrase “cases administered by the OIA” excludes those where the parties are in the process of
deciding whether to opt in and those which have been returned to Kaiser. When we refer to cases administered
during 2002, we mean that such cases were open for some portion of that year.

050 e.g. Exhibit C, Rules 16 and 18, Guideline 14(b). All the measurements of time, including the time to

select aneutral arbitrator, begin on the date the Ol A received a mandatory claim or a claimant opted in AND the OIA
received the $150 filing fee or granted a fee waiver application.
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Rules a clamant has an absolute right to request a one-time 90 day continuance of the arbitrator
selection process.®* A second form of delay in selection can occur when parties choose more than one
arbitrator because the first arbitrator selected isdisqudified. As specified by statute and the Ethics
Standards, neutrd arbitrators make lengthy disclosures about themsalves, their families, their legd
associates and their past work within the first ten days after they are sdlected.%? Each party then has
fifteen days in which to disqualify the arbitrator. When such a disqudlification occurs, the process
beginsagain. Third, in asmal number of cases, both these types of delay have occurred; that is, a
party has requested a 90 day postponement and disqualified a neutra arbitrator.®®

Parties have sdected neutral arbitratorsin 2,521 out of 3,011 cases administered by the OIA,
where the neutral arbitrator selection process has begun.®* The following table and chart summarize the
time to selection of neutrd arbitrators. The table compares neutra arbitrator sdectionsin different

reporting periods.

L Exhibit C, Rule 21. Respondents may also obtain such a 90 day delay, but only with the consent of the
Claimant. Claimant does not have to obtain consent.

62Cal.Code Civ. Pro. §1281.9; Exhibit F, Ethics Standards 7-8. Exhibit C, Rule 20.

34 owever, the disqualification and/or postponement does not increase the eighteen month time period in
which the case must be resolved unless the parties subsequently request and the neutral arbitrator grants alonger
timeframe under Rule 24 or 28.

%N these 3,011 cases, the claim is either mandatory or the claimant has opted in, and the $150 filing fee has
been paid or waived. See Exhibit C, Rules 12 and 13. Once these events occur, the Ol A begins the neutral selection
process by sending alist of possible arbitrators to the parties. 1n 369 of these cases, the time for appointing a
neutral had not expired on December 31, 2002 or the case was closed before a neutral was selected.

As of December 31, 2002, in addition to the 3,011 cases where the fee had been paid or waived, the OIA had
in house 193 cases where neither had occurred. Under Rule 12, the claimant has 75 days to pay the fee or obtain a
waiver of it.
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COMPARISON

of
Average Number of Daysto Selection of Neutral Arbitrator
1999 to 2002
1999-2000 2001 2002 TOTAL
Majority of Cases 25 Days 23 Days 27 Days 25 Days
(No Postponement; 798 Cases 507 Cases 410 Cases 1,705 Case
No 79% 66% 54.7% 68%
Disqualification)
Cases with 106 Days 104 Days 115 Days 109 Days
Postponements 157 Cases 199 Cases 283 Cases 639 Cases
Only 16% 26% 37.7% 25%
Caseswith 73 Days 61 Days 62 Days 64 Days
Disgualification 44 Cases 44 Cases 27 Cases 116 Cases
Only 4% 6% 3.6% 5%
Cases with 167 Days 143 Days 164 Days 160 Days
Postponement & 7 Cases 23 Cases 30 Cases 61 Cases
Disqualification 1% 3% 4% 2%
ALL CASES 41 Days 50 Days 67 Days 52 Days
1006 Cases 773 Cases 750 Cases 2,521
Cases®

While thistable is complicated, it shows a number of important facts that are worthy of

discussion.

Fird, if we compare years, we see that in 2001 the time to place aneutra declined from that
taken earlier in every single category. However, in the year 2002, the length of time to select a neutra
arbitrator increased in every category no matter what procedure was followed. The range of increase
isfrom one day to 21 days. Thetotal average increase is seventeen days from 50 to 67 days, or about

onethird. Thisis disheartening given the emphasis which the OIA has dways placed on getting a case
to aneutral arbitrator rapidly.

65"AII Cases’ actually total to 2,529, rather than 2,521. There are eight cases which are double counted in
the 2001 - 2002 totals. If you would like an explanation, please call!
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However, the mgor factor in thisincrease was the impact of Standard 10(d) of the 2002 Ethics
Standards which imposed a twelve to 22 day waiting period in any case where the arbitrator aready
had another case in our system and thus had to obtain the consent of those prior parties before she
could accept anew case.®® Given that our system adways has a repeating party, the OlA was aware
from the first appearance of the draft Ethics Standards in January 2002 that this potential existed. We
pointed out the possibility in our third annual report®” and in both sets of our 2002 comments to the
Judicid Council. We believe that this seventeen day gain in the average shows that our concern was
vaid. However, as noted above, this provison of the Ethics Standards was only in effect from July
through December 2002, and was then removed. Therefore, if Standard 10(d) was the primary cause
of the increased delay reported here — as the detailed andysisin our following sections strongly
suggests that it was -- the year 2003 should once again show a decline in the number of daysto

appointment by category.®

The second mgjor factor shown in this chart continues a trend we commented on last yesr.
Parties are continuing to make increasing use of the options to postpone the selection of aneutra
arbitrator that the Rules permit. That raises the overal average of time to put an arbitrator into place.®
Aslong asthistrend continues, next year’ s overd| average will increase dthough it should fall within
categories.

In 2002, the percentage and number of cases requesting a 90 day postponement in the process
of selecting an arbitrator rose substantially over 2001 (from 26% percent of al casesto 38% of dl
cases) and both are higher than the previous time period (16%). However, the percentage of
disgudification of arbitrators actudly declined somewhat. Thisis remarkable snce the new Ethics
Standards greetly expanded the information which an arbitrator must disclose, imposed a duty of
continuing disclosure, and reopened the disqualification period whenever a new disclosure was made.
Therefore, one would have thought that disqualification was more likely rather than lessso. This
reduction, rather than arise, may be afunction of the increased number of 90 day postponements.
Parties may be taking more time to make the initid sdection of the neutral and thus have less need to
disqudify.

It is also true, as noted in past reports,” that many of our disqualifications appear to arise from
the failure of one party to return astrike and rank list of potentia arbitrators on time. Under the Rules,

%6 See discussion note 32, pp. 9-10.

" Third Annual Report at pp. 21 and 42.
8see aso, chart on page 34 above.

9 Third Annual Report at pp. 20-21.

"OThird Annual Report at page 18, note 46.

22



often adisqudification entered by the untimely sde and the process begins anew. All of thisisin
accord with Cdiforniagtatutes. In the effort to avoid thislost time and the bad feding which it
sometimes engenders, fifteen months ago, the OIA began to telephone parties late in the 20 day period
which they are dlotted to strike and rank lists in order to remind them of the upcoming deedline and of
the possihility of a 90 day postponement if they are not yet ready to make asdection. Wedso call
parties who have received the 90 day postponement shortly before the end of the period to remind
them of the upcoming deadline. In 2002, the firgt full year of operation under this procedure, we had
fewer missed deadlines and fewer disqudifications. We think that this change in our procedure has
made the system a friendlier one for many and has saved time in some instances.

Returning to the table above , those cases with both 90 day postponements and
disqudifications remained few in number and low in percentage, 3% in 2001 and 4% in 2002.
However, there were 30 in 2002; there had been only 30 in the existence of the OIA before 2002
began. Thisisameatter for concern since these cases take the longest of dl to appointment of a
neutral, averaging 160 days.

The number of daysit takes to get an arbitrator into place is a sengtive matter for the OIA since
it was afocd point of the Engalla Court’s criticism. Our present average of 52 daysis ill far below
the 674 days to gppointment cited and criticized there. However, we will be monitoring this closdy and
will report on it again next year. Throughout the coming year, we will work to once again see it decline
in each category and, we hope, overall.

Time to Selection of Neutral Arbitrator
(2,521 Cases)

68%

Selection with only postponement - 109 days
Selection with only disqualification - 64 days

E Selection without postponement or disqualification - 25 days

Selection with postponement and disqualification - 160 days

2%

5%

25%

23



1. The Majority of Cases

If welook at the mgority of cases since the OIA began — those where the parties select the
neutra arbitrator without seeking a postponement or disquaifying the neutral, 68% of our cases (1,705
of 2,521) — neutrals were placed in an average of 25 days from the date the OIA received the demand
and arbitration fee. Thisisone day dower than the 24 day average reported last year. The mode is 22
days. Themedianis24 days. Therangeiszeroto 101 days.

This number isimportant because it reports on most of the OIA’s cases. In the year 2002,
55% of the OIA’s cases fdl into this category (410 of 750). The neutral was appointed without a 90
day postponement and without a disquaification. While the percentage is high, it has steedily declined
over our reporting periods from a high of 79% originaly to 66% in 2001 to 55% in 2002.

In 2002, the year-long average is 27 days to gppointment of a neutra, 4 days dower than the
23 dayswe reported in 2001. The 2002 mode is 22 days. The medianis 24 days. Therangeiszero
to 86 days.

As noted above, the Ethics Standards came into effect on July 1, 2002. Here are the numbers
for the first and second haves of the year. From January through June of 2002, in the period before the
Ethics Standards came into effect with the delay of Standard 10(d), the OIA placed aneutrd in an
average of 22 days, aday fagter than it had in 2001. The median for the first Sx months was 22 days.
The mode was 22 days. The range was zero to 86 days.

For the second half of 2002, with Standard 10(d) in effect, the OIA average for placing a
neutra with no postponement and no disqudification was 34 days, atwelve day increase over the first
half of theyear. The median was 34 days. The mode was 21 days. The range was seven to 62 days.

As noted above, Standard 10(d) has been diminated. The loss of time attributable to it should
be regained in 2003.

2. Cases with 90 Day Postponements
Under Rule 21, claimants may obtain a postponement to sdlect a neutral arbitrator smply by
serving atimely request for it on the OIA and the respondent. However, respondents may obtain the

postponement only if the claimant agreesin writing. To date, 639 out of 3,011 cases, or about 21%,
have sought and received postponement as their only delay in the completed appointment of an
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arbitrator.”™ Almost al postponements were obtained by claimants. Only eleven have been obtained
by respondents.

There are 639 total OIA cases with postponements only, that is the only delay in appointment
of aneutra arbitrator was a 90 day delay permitted under the Rules. In these cases, the averagetime
to appointment of aneutra is 109 days. Themodeis 112 days. The median is 113 days. And the
range is from 20 to 262 days.

In 2002, there were 283 * postponement only” cases. For these cases the average daysto
gppointment was 115. Themodeis 112 days. The medianis 115. The range was 23 to 242 days.

However, the story does not end there. Here are the numbers for the first and second halves of
the year. From January through June of 2002, in the period before the Ethics Standards came into
effect with the ddlay of Standard 10(d), the OIA placed a neutra in a case with a postponement only in
an average of 106 days, two days dower than it had in 2001. The median for the first Sx months was
112 days. The mode was 112 days. The range was 23 to 242 days.

For the second half of 2002, with Standard 10(d) in effect, the OIA average for placing a
neutral with a postponement only was 121 days, afifteen day increase over thefirst haf of the year.
The median was 129 days. The mode was 112 days. The range was 34 to 163 days.

This delay attributable to Standard 10(d) will be set forth throughout this section of our report
and appears in table form on page 4 above.

3. Cases Wherethe Parties Disqualified Arbitrators

This section discusses cases in which the parties disqudified one or more neutrd arbitrators and
did not request a postponement under Rule 21. I1n these cases, parties have chosen more than one
neutral arbitrator because one of them disqudified an earlier choice under the statutory procedure.
Each time aneutrd is disqudified, the entire sdection process begins again, including the requirement
that the neutral serve disclosures, and the option for the parties to disquaify.”

"More cases — 993 of 3,011 or 31% — have obtained postponements but have not yet appointed a neutral,
or have been settled or withdrawn before appointment, or have experienced other forms of delay as well.

2In some cases, more than one neutral arbitrator has been disqudified. In 188 cases, the parties have

disqualified one arbitrator. In 20 cases, they have disqualified two. In one case, they have disqualified three. Intwo
cases, they have disqualified four, and in one case they have disqualified five.
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When one neutrd arbitrator is disqualified, the tota time to select a neutrd arbitrator alowed
by rule and statute is 116 days.” In the 116 cases with one or more disqudifications, the average
number of days to agppointment of aneutrd is 64 days. The medianis59 days. The modeis 56 days
and the range is 26 to 236 days. 1n 2002, there were 27 such cases, and they averaged 62 days to
gppointment. Once again, in the second haf of the year, under the Ethics Standards, gppointment took
longer than the first Sx months. In the first haf of the year, the average was 53 days for 17 of the 27
cases. Inthe second half of the year, it was 78 days for 10 of the 27 cases.

4, Cases with Postponements and Disqualifications

Since the OIA began, the partiesin 61 cases have both requested postponements and
disqualified one or more neutra arbitrators. During 2002, there were 30 such cases, up from 23 in
2001. Thethirty casesthisyear equasthe total of the previous three reporting periods. However, this
category remains small, only 4% of the cases this year and 2% of the totd.

When asingle neutra arbitrator is disqudified and a party has requested a 90 day
postponement, the time to select aneutral arbitrator may be extended to 206 days.” For our 61 cases
we average 160 days to gppointment. The median is 155 days, the mode is 141 days and therange is
from 78 to 383 days.

In 2002, the average to appointment in such cases was 164 days. The median was 160 days,
the mode was 141 days, and the range was 91 to 232 days. Again, it was dower in the second hdf of
the year with the Ethics Standard 10(d) in place. In thefirst haf of the year, the average was 159 days,
whilein the second haf it was 167 days.

5. Average Timeto Selection of Neutral Arbitrator for All Cases
Adminigtered by the OIA

The average time to the salection of aneutrd arbitrator is52 daysin dl OIA cases ever
handled, if we average together dl types of cases discussed in the previous four sections. For purposes
of comparison, the Engalla decision reported that the old Kaiser system averaged 674 daysto the
selection of aneutrd arbitrator in al cases over astudy period of two years. Thusfar, asthe following
chart of shows, in the 45 months of its existence, the OIA system is about 13 times fagter.

BThisis composed of two 33 day periods to get two neutrals into place, and the 25 statutory day period of
disclosure and disqualification for each of them. This calculation does not include the additional time permitted
under former Ethics Standard 10(d).

"The 206 daysisthe sum of the 90 day postponement and the 116 days set forth in note 73.
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Average Days to Selection of Neutral Arbitrator
OIA and Old Kaiser Systems Compared
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I:l Average OIA (all cases 1999 to present)

In the year 2002 alone, the OIA average was 67 days, fifteen days higher than the overal
average. However, as anays's throughout this section and the table on page 3 have shown, Ethics
Standard 10(d) had a Sgnificant dowing effect in the last Sx months of 2002. That will not be present
in 2003, and s0 we believe that time to selection will be more rapid in 2003.

In summary, the OIA system is dleviating one of the Supreme Court’s primary concernin
Engalla and achieving one of the mgjor gods of the Blue Ribbon Pand by ensuring that neutra
arbitrators are selected quickly in Kaiser arbitrations. The rationale of both the Court and the Blue
Ribbon Pand was that a case only redly begins to move once the neutrd arbitrator isin place. The
parties, however, are adle to significantly influence the speed with which aneutrd is selected.

B. Types of Cases

Since 1999, the OIA has administered or is now administering atotal of 3,204 Kaiser cases.
We categorize the cases as medicad mapractice, premises liability (“trip and fals’), other tort, or
benefits and coverage cases. I1n addition, a group of cases are categorized as unknown because the
demand for arbitration does not describe the nature of the claim. Medicad mapractice cases are the
most common, making up 90% of the casesin the OIA system (2,873 of 3,204). Benefits and
coverage cases represent only 2% of the system (55 of 3,204).
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During this reporting period, the percentage of medical malpractice cases was 86%, once again
somewhat down from last year when it was 89%.” However, it is dso possible that in each year the
actua number of medica ma practice clams was somewhat masked by the expanding percentage of
“unknown dams’ — 6% in 2001, and 9% in 2002. Thisissue should be clarified in the coming year.
One of the gtatutes enacted in 2002 requires posting on the internet of the number and type of clams
received’®, and as a consequence, the OIA has set in place new procedures which will help to identify
the nature of claims sent to it even when the demand does not make that clear. We will report on this
trend in the next annua report.

The following charts show the types of clamsreceived a the OIA for both the total period of
time and for 2002 done:

Sin the year 2001, 89% (816 of 916 cases)) In the year 2002, 86% (853 or 998 cases))

76cal. Code of Civ. Proc. § 1281.96.
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Types of Cases - Received in 2002

(998 Cases)

86.0%

0.4%

9.1%

2.0%

Medical Malpractice (853)
Other Torts (12)

Premises Liability (15)
Benefits Disputes (22)
Unknown (92)

Lien (4)

Types of Cases - Total Received

(3,204 Cases)

89.7%

0.1%
5.7%

1.7%
1.6%
1.2%

Medical Malpractice (2,873)
Other Torts (39)

Premises Liability (51)
Benefits Disputes (55)
Unknown (182)

Lien (4)

29




C. Claimants With and Without Attorneys (“ Pro Pers’)

In 75% of thetotal cases administered by the OIA, the claimants are represented by counsel
(2,392 of 3,204). In the 25% of cases remaining, the claimants are representing themselves or acting in
pro per. In 2002, there were 23% of the cases in our system where claimants were representing
themselves (225 of 998).

Claimants With or Without Attorneys
(3,204 Cases)

75%

Cases With Attorneys (2,392)
Cases Without Attorneys (811)

25%

D. Number of CasesInvolving Fee Waiver Applicants

As of December 31, 2002, 335 claimants have requested applications for fee waivers from the
OIA. Two hundred and forty five (245) gpplications have been completed and
returned. 7 The OIA has granted waiversin 226 cases, and denied themin 15 cases.”® Three of the
fifteen denied gpplicants subsequently failed to pay their filing fees and had their cases closed as

70t the total number of claimants who asked for fee waiver applications and did not return them, only
fifteen have subsequently left the system as cases abandoned for non-payment of the fee. Four of these cases
occurred in 2002. Exactly what these numbers are is somewhat confused. We know how many applications we have
been asked for, and we know how many are returned completed. However, people obtain copies from other places.

83ee Exhibit C, Rule 13, for information about fee waiver applications and Exhibit | for the fee waiver forms
and instructions.
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oncein 2002. Of these four, the OIA granted two and denied two. A copy of the fee waiver
information sheet and application are attached as Exhibit |. The gpplication isidentica to the one used
in the Cdifornia courts.

During 2002, 65 claimants requested fee waiver gpplications, al of which were completed and
returned. In 2002, 65 gpplications were granted and three were denied. There were three pending at
the beginning of the year. Kaiser objected to the grant of one gpplication. Thisis only the second year
that Kaiser has objected to fee waivers.

Thisyear Cdifornia has enacted a new statute which requires the waiver of organizationd filing
and adminidrative fees (but not the cost of the arbitrator) if the claimant completes a sworn statement
that hisgher family income is less than three times the federal poverty guiddine.”® The statute mandates
placement of this provison in the rules and in the initid communication with the cdamant. The OIA has
complied with this requirement.2® The revised form appears as part of Exhibit |. We began to
digtribute it on January 1, 2003.

E. Number of Cases Where PartiesUsethe OIA List of Arbitratorsor Chooseto
Jointly Select a Neutral Arbitrator

Under the Rules, parties can ether jointly select a neutra arbitrator or use the list of possble
arbitrators provided by the OIA to strike and rank names. 1n 69% of the total cases where parties
have selected a neutrd, they used the list (1,834 of 2,642 cases). In 31% of the cases, they made a
joint selection (805 of 2,642 cases). Of the 805 joint selections, 531 of the cases (about 66%) chose a
neutral who was aso on the OIA pand athough not necessarily on the list received by the sdlecting

parties8!

During 2002, parties used the list 73% of the time to make the selection of arbitrator (584 of
804 cases). The use of thelist is up dightly from 2001, when it stood at 70%. This year, in the 27% of
the cases where the parties used joint selection (220 of 804), nearly two thirds of the arbitrators they
chose were members of the OIA pand (141 of 220). We believe that the high use of OIA lists
indicates confidence in the qudity of the pool, as does the steady joint selection of neutras who are
aready members of our pool.

Scal. Code of Civ. Proc. §1284.3.
80506 Exhibit C, amended Rule 13, and revised form in Exhibit |.

81To date, three neutrals have been chosen by the courts, none of them in 2002.
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F. Maintaining the Case Timetable

Through its software, the Ol A tracks whether the key events set out in the Rules — service of
the arbitrator’ s disclosure statement, the arbitration management conference, the mandatory settlement
meseting, and the hearing — occur on time. The OIA’s gpproach for monitoring compliance is
summarized here.

If arbitratorsfail to notify usthat a key event has taken place by its deadline, the OIA contacts
them by phone, fax or email and asks for confirmation that it has occurred. In most cases, it has and
arbitrators confirm in writing. When it has not it is rgpidly scheduled. 1n some cases, the OIA has sent
a second letter and/or made a phone cal asking for confirmation. The second letter and/or phone call
warns arbitrators thet, if they do not provide confirmation that the event took place, the OIA will
remove thair names from its panel until confirmation is received.

In afew cases, neutra arbitrators have not responded to a second communication. In those
cases, the OIA removes the neutrd arbitrators names from its panel until they provide the required
confirmation. This has occurred atotal of 25 timesin four years. In the complications that surrounded
the implementation of the Ethics Standards this past year, this reviewing and confirming task became a
very time consuming and serious one. At one point in 2002, the OIA suspended an entire organization
which supplies arbitrators and dl of itsindividua neutras for a period of weeks because the
organization was failing to meet the time lines and other requirements of the Ethics Standards and of the
OIA Rules. However, the organization's neutrals were restored to the OIA panel early in 2003 when
the organization was able to get its procedures into conformity.

1. Neutral Arbitrator’s Disclosure Statement

Once neutrd arbitrators have been sdlected, they must make written disclosures to the parties
within ten days® The OIA Rulesrequire that this office be served with a copy of these disclosures and
has dways monitored them for timeliness. Since itsinception, Sx neutrals have been suspended from
our pand for failure to serve timely disclosures, two of them in 2002.83

However, in 2002, for the first time, a portion of the content of the disclosures became an OIA
concern. The Ethics Standards greetly expand the number of matters which have to be disclosed.
Furthermore, Standard 10(b) of the 2002 Standards required that if an arbitrator intended to entertain
offers of additiona work from parties or attorneys before him/her in an earlier case, the neutra had to
give natice of that intention in the initid disclosures madein alater case. If the neutra did not make the
disclosure, s’he was barred from accepting additiona work from a party or an attorney for the

825ee Cal. Code of Civ. Proc. §1281.9 and Exhibit C, Rule 20.

8?’Fi ve have since been re-instated.
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pendency of that case. The Standard gppeared to require that this disclosure be made in the initid ten
days. If omitted, it gppeared to bar the neutra from accepting any further work. All of our cases have
one repesting party, Kaiser. Our panel has nearly 300 arbitratorsin it, but we handle nearly a thousand
casesayear. If any dgnificant number of arbitrators smply forgot to make the Standard 10(b)
statement within the ten day period, our pool could have been decimated. We therefore spent a great
ded of timein May and June warning our panelists of the requirement. In June, we began reviewing al
disclosure statements for its presence. Where we received service within the ten day period and the
10(b) statement was missing, we contacted neutrals or their staff, asked if it was a ddliberate omission,
and where it was not, asked them to re-serve immediatdy. Notwithstanding this review on our part,
we lost the services of 24 neutrals for some part of 2002 through the operation of Standard 10(b).

That was round one of former Standard 10.

In the cases where a neutra had given the Standard 10(b) statement initidly, and was then
offered another Kaiser case, Standard 10(d) then came into effect.3* The neutra then had five daysto
give notice to the partiesin any previous case(s) that 'he had been offered such work and give the
partiesin the earlier case saven daysin which to object. This notice had to be given in writing to every
party in every previous case where Kaiser or an attorney was repeeting.  The two time periods were
a0 extended by the statutory additiond time for mailing so that time elgpsed for this one step could be
22 days. Many of our neutrals had more than one Kaiser case open a agiventime. The OIA supplied
the neutrals with names of the OIA cases where the Standard 10(d) notices were required and tracked
both the time periods and the objections on a case by case basis. When a neutrd faled to serve a
10(b) notice timely or an objection was received, the OIA immediately contacted the next neutra
selected s0 asto minimize theloss of time. It was aways possible that the next selectee would dso
have to serve Standard 10(d) notices.

This procedure is what accounts for the greatly dowed timesin getting arbitrators into place
reflected in the numbers reported above at Section IV.A, pages 20 to 27 and thetableon page . As
aready noted, the Judicia Council amended the Ethics Standards to remove Standard 10(d) in
December 2002. This should be the first and last time that we report on it.

2. Arbitration Management Conference

The Rules formerly required the parties to have an arbitration management conference
(“AMC”) within 45 days of the neutra arbitrator’s selection. In December 2002, the OIA amended
the Rules to enlarge the time period to 60 days since neutrals were reluctant to contact parties in order
to schedule this event during the period when disqudification was possible. They preferred to walit to
caendar it until it was clear that they would be the arbitrator.

8 These provisions applied only from July 1, 2002 through December 31, 2002.
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The neutrd returns the AMC form to the OIA within five days after the conference. The
schedule set forth there controls dates for the rest of the case and alows the OIA to see that the case
has been scheduled for completion within the time alowed by the Rules, usudly eighteen months.
Receipt of the form is therefore important. Eight neutrals have been suspended for failure to return an
AMC form. Six have been re-ingtated. Four of them were suspended in 2002; two have been re-
instated.

3. Mandatory Settlement Meeting

The parties hold a mandatory settlement meeting (“MSM™) within six months of the AMC.#
Conggtent with the Blue Ribbon Pandl recommendeation, the Rules sate that the neutral arbitrator is not
present a this meeting. The OIA provides the parties with an MSM form to fill out and return, Sating
that the meeting took place and itsresult. We have received notice from the partiesin 1,004 cases that
they have hedd an MSM. We received notice in 357 of these casesin 2002. On the other hand, in 440
cases neither party returned the MSM form to the OIA despite repested requests. The MSM form
was duein 184 of these cases during 2002.%

4, Hearing

The neutrd arbitrator is responsible for ensuring that the hearing occurs and an award is served
within the time limits st out in the Rules. For dmost dl cases, this means that the OIA
must receive the awvard no later than eighteen months after it received the demand and the filing fee®’
We suspended two neutras for failure to submit atimely award, both of them in 2002,

G. Status of Open Cases Currently Administered by the OlA
As of December 31, 2002, the OIA was administering 912 open cases. 1n 40 of these cases,

the OIA was waiting for the payment of the filing fee or submission of pgperwork which would waive
it8 1n 146 cases, the parties were in the process of sdlecting a neutral arbitrator. In 726 cases, the

85Exhibit C, Rule 26.

88T he settlement conferenceis supposed to be conducted without the appointed neutral and in aform
agreed to by the parties. There are problems surrounding this, most notably that the OIA has no real way to track
whether the event has occurred except for receiving the forms from the parties, which as the report notes, we often

do not. We have no power to compel them to report.
87Exceptions to the 18 month rule are discussed below in section 1V.J pp 41-43.
BEtfective January 1, 2003, claimants may either fill out afee waiver application or a statement that their

income is less than 300% of the federal poverty guidelines. However, on December 31, 2002, only the fee waiver
option was available. See Exhibit |; Report at 1V.D pp. 30-31and Exhibit C, Rule 12.

34



the parties had held the mandatory settlement meeting. In four cases, the hearing had been held
but the OIA had not yet been served with the decision. There were 2,292 closed cases. The
following graph illustrates the status of open cases:

Status of Open Cases at OIA
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The number of open cases at year end continues to grow. At the end of 2002, there were
912 open cases, 89% of which were mandatory (812). At the end of 2001, there were 766, with
72% mandatory (551). At the end of 2000, there were 617, only 16% of which were mandatory

(200).
H. Number of Cases Resolved and Types of Resolutions

Under the Rules, most cases must be completed within eighteen months of the OIA
receiving them.#® The OIA has been acoepting claims for 45 months. During our existence thus
far, 72% of al our cases have closed (2,292 of 3,204).% Thisis an increase from December
2001, when 65% of our cases had closed. Inal OIA closed cases, only six have not closed

89Expedited, complex and extraordinary cases may be resolved in more or less than eighteen months. See
Rules 24 and 33. Those cases are discussed in this report at section 1V.J, pp. 41-42.

90847 cases closed in 2002
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cases had cosed. Indl OIA closed cases, only six have not closed within the time alowed by the
Rules. Three occurred in 2002. They were between one and three days late.™*

The following sub-sections discuss the various ways in which cases have been resolved, the
length of time it took to close them based upon category, and the reasons for closure when the case
was closed by summary judgment. The chart on page 41 shows the length of time, again by manner of
closure.*?

The average amount of time for a case to close increased somewhat in 2002 to 273 days, or
about 9 months. 1n the third annual report, closed cases averaged 259 days, or about 8.6 months.
When the year 2002 is considered done, the average was 296 days, in the year 2001 it was 281 days.
Such an increase is to be expected in a system as young asthisone. Easier cases or those with less
contentious parties settled early. Asthe system becomes fully mandatory, asit nearly is now (89% of
cases now open), the period to close a case should firgt lengthen and then stabilize,

We dso noted last year that the Ethics Standards implemented during 2002 for the firgt time
alowed for disgudification late in a case in away not possble under previoudy applicable law. That is
because arbitrators must now make continuing disclosures and each time they do, the opportunity to
disqudify reopens. When an arbitrator is disqudified late in a case, thereis adigtinct possibility thet the
case may last longer than it would have done had the first neutral remained. The Standards are only
gpplicable to cases where the neutral was appointed after
Jduly 1, 2002. So we have not yet had time to see whether thiswill occur. However, so far so good.
As noted above, the number of disqudifications actualy fell in 2002.

i 2001, the OIA had a case which was seven months late (220 days). This remains our most tardy case.
The delay was caused by the withdrawal of the arbitrator only days before the scheduled hearing and the eighteen
month deadline. See Third Annua Report at page 27, note 61.

There are twenty cases that have been closed either because the claimant died or the case was

consolidated with another one. Asthey represent less than one percent of the total of all closed cases, they are not
further discussed in this section.
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Manner in Which Cases Have Been Closed
(2,292 Cases)

21.5%

3.5%

[ settiements (1.017)
Withdrawn (493)
Dismissed (71)

12.1% Abandoned (81)

Summary Judgments (277)

Awards (350)

Consolidated (3)

44.4%

15.3%

0.1%

1. Settlements —44% of Closures

At the end of 2002, 44% of the OIA’s cases had settled (1,017 of 2,292). The average
time to settlement was 271 days, or nine months. The median was 262 days, the mode was 231
days. Therange was 4 to 986 days. In 91 settled cases, the clamant wasin pro per.

During 2002, 381 of 847 cases settled, which represents 45% of the cases closed during
the year. The average time to settlement was 300 days, or about ten months. The median was
288; the mode was 363 and the range was 17 to 986 days.*® In 24 settled cases, the claimant
wasin pro per.

2. Withdrawn Cases—22% of Closures

The OIA has received notice that 493 out of 2,292 claimants have withdrawn their
cdams. In 205 of these cases, the clamant wasin pro per. Withdrawals take place for many
reasons, but the OIA has only anecdota information on this point. We use this classfication
when a clamant writes us aletter withdrawing the claim, or when we receive a dismissal without
prgudice. When we receive adismissal with prgudice, we cal the parties to ask whether the
case was “withdrawn” meaning voluntarily dismissed or “settled” and enter the closure
accordingly. About 22% of closed cases have been withdrawn.

93 The case that took 986 days had been designated complex by the arbitrator and also received a Rule 28
extension for complicated discovery.
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The average time to withdrawa of a claim after the case entered the OIA system is 203 days
for dl cases. The median is 176 days. Themodeis 112 days, and the range is 3 to 1,036 days.

During 2002, about 23% of closed cases were withdrawn (197 of 847). The averagetimeto
withdrawal of aclam was 222 days. The median was 193 days. The mode was 120 days, and the
range was from 3 to 1,036 days.

3. Dismissed and Abandoned Cases— 7% of Closures

Neutrals have dismissed 71 of 2,292 cases, or about 3%, often for claimant’ s repeated failure
to respond to hearing notices or otherwise to conform to the Rules or the applicable statutes. 1n 39 of
the 71 cases, clamantswerein pro per. Eighty-one (81) of the 2,292 closed cases, or 4% of closed
cases, were deemed abandoned for claimant’ s failure to pay the filing fee of $150 or obtain afee
waiver. Clamantsin 50 of the abandoned cases werein pro per.

In 2002, neutral arbitrators dismissed 27 of the 847 cases closed in that year, about 3%.
Eleven of these were pro per cases. Twenty-nine of 847 closed cases, about three percent, were
deemed abandoned for claimant’ s falure to pay the filing fee or obtain feewaiver. Clamantsin 14 of
the 29 caseswerein pro per.

4, Summary Judgment — 12% of Closures

Twelve percent of al the OIA’s closed cases (277 of 2,292) have been decided by summary
judgment granted to the respondent. In 197 of these cases, the claimant wasin pro per.

OIA attorneys have tracked the reasons given by the neutrdsin their written decisonsfor the
grant of summary judgment. Of the total, 108 or 39% have been granted because clamant lacked an
expert witness, arequirement in a Cdiforniamedicd mapractice casein nearly dl ingances. Another
86 or 31% were granted because clamant filed no opposition. In 23 cases (8%), summary judgment
was granted because the case was beyond the statute of limitations. 1n 18 cases (6%), the claimant
failed to show causation. 1n 40 cases (14%), the neutral held that there was no triable issue of fact
without stating a pecific reason.

In the year 2002, the summary judgment results are Smilar to the totd figures. Eleven percent
of cases were closed by summary judgment (93 of 847). In 63 cases, clamants werein pro per.

%Before claimants are excluded from this system for not paying the filing fee, they receive four notices from
our office and are offered the opportunity to apply for fee waivers. Those excluded have either refused to apply or
have failed to qualify. Thefeeisauniform $150 irrespective of how many claimants there may be in asingle case.
Thisislower than court filing fees except for small claims court. If a Kaiser member’s claim is below the small claims
ceiling amount of $5,000, the member is free to go there. Both the OIA and Kaiser inform these claimants of their right
to go to Small Claims Court.
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Twenty-four summary judgments (26%) were granted because the claimant did not have an expert
witness. Thirty five (38%) were granted because no opposition wasfiled. Six (6%) were granted
because the case was beyond the statute of limitations. Six (6%) were granted because causation was
not shown. One was granted on the basis of waiver or release. And 21 or 23% were granted because
clamant failed to show aftriable issue of fact without stating a specific reason.

All of these are common reasons for the grant of summary judgment in the courts. Itisaso
important to note that this arbitration system, like mogt, has no equivaent to the court system’s
demurrer or motion to dismiss where acase is closed very shortly after it isfirst filed because,
condrued in dl ways favorable to plaintiff, it failsto state clam for recovery. Sincethereisno
complaint filed in Kaiser arbitration, there is no opportunity to moveto dismiss. A casefiled beyond
the statute of limitations, for example, can be closed through a mation to dismissin the court system. In
arbitration, clams with such defects must be dedlt with through summary judgment.

Asfor timing, for total cases the average number of daysto closure of a case by summary
judgment was 286 days. The median was 271 days. The mode was 153. The range was 77 to 769
days. For the year 2002, the average number of days to grant of summary judgment was 280 days.
The median was 271 days. The mode was 286 days. The range was 108 to 533 days.

5. Cases Decided After Hearing — 15% of Closures

About 15% of al cases (350 of 2,292) have proceeded through afull hearing to an award.
Judgment was for Kaiser in 212 of these cases, or 61%. In 58 of these cases, the clamant wasin pro
per. The clamant prevailed in 39% percent of the cases decided by hearing (138 of 350). In nine of
these cases, the clamant wasin pro per.

The 350 awards were decided by 176 different neutral arbitrators. Ninety-one of the
arbitrators made a single award, while 42 decided only two. Forty-three different arbitrators decided
the remaining 175 cases with arange of three to ten cases each over the period of 45 months that the
OIA hasbeen in operation.

In the cases that have gone to hearing thusfar in at the OIA, it has taken an average of 345
days from the time the case entered the system until the end of the hearing. The Cdifornia Supreme
Court in Engalla noted that under the old Kaiser system, the hearing did not begin until 863 days, on
average, after a case entered the system. The Court noted as wdll that thereafter the hearing was often
conducted over alengthy period with the taking of evidence being interrupted by lengthy periods. OIA
hearings are usudly held contiguoudy.® The following chart illustrates the difference between old
Kaiser and OIA hearings.

95See Exhibit B, Recommendation 6 and status report.
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The 350 total casesthat have proceeded to a hearing thus far averaged 357 days from
the time they entered the OIA to closure. That's about ayear. The medianis 334 days. The
mode is 288 days. Therangeis 39 to 1,181 days.

In 2002, there were 119 cases decided by hearing. That's about 14% of the closed
cases (119 of 847). About 57% of these cases were decided in favor of Kaiser (68 of 119). In
14 of these cases, the clamant wasin pro per. In 43% of these cases, clamant prevailed (51 of
119); in four of these cases, the claimant wasin pro per. The 119 cases decided by hearing in
2002 averaged 410 daysto closure. The median was 370 days. The mode was 264 days. The
range was 128 to 1,181 days.

6. The Average Timeto Closure of All OIA Cases

All closed cases a the OIA average 273 daysto closure, or aout nine months. The
median is 264 days. The modeis 274 days. Therangeis3to 1,181 days.®

%The case which took 1,181 days to close was denominated “ extraordinary” and is described at section V.
J.3below. Thelongest regular case which went to hearing took 1,126 daysto close. It first obtained a Rule 28
extension to reopen discovery close to the hearing date. The neutral withdrew shortly afterward because of illness.

A new neutral granted a second Rule 28 extension because claimant wasill and under treatment.
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During 2002, dl closed cases averaged 296 days to completion or about ten months.
The median was 281 days. The mode was 274 days. The range was from 3 to 1,181 days.

l. Amounts of Awards — See Exhibit J
Of the 350 cases that have gone to hearing, there have been 138 awards to claimants,
which is 39% of such cases. One was in the amount of $5.6 million. The average amount of an

award was $277,000. The median was $96,000. The mode was $175,000. The range was
$500 to $5.6 million,

During 2002, of the 119 cases that have gone to hearing, there have been 51 awards to
clamants, or 43% of awards. The average amount of an award to a claimant was $399,000.
The median was $168,000. The mode was $30,000. The range was from $500 to $3.8 million.

A lig of dl awardsin chronologica order is atached as Exhibit J.

J. Number of Cases Using Special Procedures

The Rulesinclude provisons for cases which need to be expedited, that is, resolved in
less time than eighteen months. Grounds for expedition include aclamant’ sillness or condition
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medical doubt of surviva, aclaimant’s need for adrug or medica procedure, or other good cause.®’
The Rules dso include provisons for cases which need more than eighteen months to resolution. They
are called complex and extraordinary cases. Complex cases need 24 to 30 months for resolution,
while extraordinary cases are those that need more than 30 months for resolution.®® This section
discusses those cases.

1 Expedited Procedures

A totd of 42 clamants have requested that their cases be resolved in less than the standard
eighteen months, and 31 have received such status.® The OIA received 34 of those requests from
clamants before a neutra was sdlected in the case. In such cases, under Rule 34, the OIA makes the
decison. The OIA granted 26 and denied eight without prejudice to the claimant’ s ability to raise the
matter again before the neutral arbitrator. Kaiser objected to seven of the requests for expedited
gatus. The OIA granted five and denied two of the requests to which Kaiser objected. Neutra
arbitrators have received eight such requests and have granted seven and denied one. One of the
requests granted by a neutral had previously been denied by the OIA.

During 2002, nine claimants requested expedited procedures, eight from the OIA and one from
aneutra arbitrator. The OIA granted seven and denied one without prgudice. Of the nine requests,
Kaiser objected to one. The OIA granted that one. One neutra arbitrator received and granted one
such request. The request had not previously been made to the OIA.

The 31 expedited casesin the OIA system thus far are one percent of the total case load (31 of
3,011). Two remained open at the end of 2002. One expedited case closed in 20 days, through
Settlement. Another closed after ahearing, in 39 days with judgment for respondent. All closed
expedited cases have been decided within the time period set for the case. Those which remain open
appear to be on schedule for atimely finish. The average length of time in which they have been
decided is 149 days, or five months. The median has been 117 days. The mode has been 104 days.
The range has been 20 to 476 days.

In 2002, the average number of days that an expedited case remained open was 101 days, or a
bit over three months. The median was 86 days. The range was 41 to 217 days.

As noted previoudy, 55 cases at the OIA involve benefits and coverage issues, about 2% of
the casdload. When this category of the rules was created, the thinking was that many expedited cases

9Exhibit C, Rules 33-36 (expedited cases).
Bexhibit C, Rule 24(b) (complex cases), and Rule 24(c) (extraordinary cases.)

9 Two more were granted expedited status but returned to regular status when the claimant died.
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would involve benefits and coverage issues, particularly those where claimants were seeking a particular
treatment or procedure. However, only two such cases have ever been expedited. Both closed in
2001 in three to four months. There were none so designated in 2002.

2. Complex Procedures

Neutrd arbitrators have notified the Ol A in 54 cases that they have designated the cases as
complex and therefore that they would be resolved in 24 to 30 months. Thirty were so designated in
2001. Only fourteen were designated complex in 2002. The designation does not have to occur &t the
beginning of a case but may be made as the case proceeds and the parties get a better sense of the
information that may be required. The parties and the neutrd arbitrator must inform the OIA if acase
has been designated as complex. Forty-one complex cases have closed, eighteen of them in 2002.
The average length of time for complex matters to close thus far is 632 days, about 21 months. The
median is 617 days. The modeis679 days. Therangeisfrom 228 to 1,036 days.

Twenty four cases have been designated as complex because of complex medical
issues; eighteen have been so designated because of complex discovery. Nine have been designated as
complex by dtipulation of the parties, and three have been designated by order of the neutral. Complex
medica issuesinclude cases where multiple liability issues exit, or the nature or amount of damagesis
difficult to ascertain. Complex discovery includes cases involving large document productions, many
depogitions, or extensive travel to complete discovery.

3. Extraordinary Procedures

The OIA has notice that three cases have been designated as extraordinary and therefore will
take more than 30 months for resolution. Two were so designated in 2001, and one was so designated
in 2002. One such case has closed. It took 1,181 days, or 39 months. It involved a claimant who
was undergoing diagnostic testing for both nature of injury and extent of damage. Expert witnesses
were not able to formulate opinions until shortly before the case closed.

4, Rule 28 Postponements Extending Case L ength

Through December 31, 2002, the neutra arbitrators had made Rule 28 determinations of
“extraordinary circumstances’ in atotal of 110 cases and extended these cases beyond their month
limit2® Forty-three such rulings were made in 2001. Fifty-five were madein 2002.1%* Of the total
110 cases, 72 remain open, and 38 are closed. The average time to closure for cases so extended

100y, 2002, Rule 28 was amended to state explicitly, “Failure of the partiesto prepare for a scheduled hearing
or to keep the hearing dates free from other commitments does not constitute extraordinary circumstances.”

101Of these 55 cases, 35 were open at the end of 2002, and 20 were closed.
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under Rule 28 is 639 days, about 21 months. The median is604 days. The mode is 476 days, and the
rangeis 292 to 1,126 days.

In the past, when neutral arbitrators granted a Rule 28 postponement they did not have to
explain the circumstances that gaveriseto it. However, in July 2002, the rule was amended to require
awritten order which states the reason and is served on the OlA. Through this mechanism we hope to
have more information about this process in the future. Anecdotally, we know that in the past Rule 28
extensions have been granted because of the death of a neutrd arbitrator, the death of a party, and
hedlth problems of aparty or an atorney. They have aso been granted pending the outcome of pardld
actions which were in the courts.

K. Number of Casesin Which Claimants Have Elected to Proceed with a Single
Arbitrator

The Blue Ribbon Pand Report recommended that Kaiser pay the neutrd arbitrator’ s fees and
expenses when a claim proceeds with a single neutra arbitrator.X% The pand madethis
recommendation both to lower the cost of arbitration to the claimant and because it questioned whether
the value added by party arbitrators justified their expense and the additiona delay of obtaining and
scheduling two more participantsin the arbitration process.!® Such delay and rescheduling lengthens
cases and raises cogtsfor al parties. In theinterest of increased speed and lowered expense, the Pandl
suggested that the system create incentives for cases to proceed with one neutral arbitrator.2%

This recommendation must be baanced with a Cdifornia statute which gives partiesin cases
where the claimed damages exceed $200,000 a statutory right to proceed with three arbitrators, one
neutra arbitrator and two party arbitrators.’® In our system, Rules 14 and 15 try to strike this balance
and give the incentive urged by the Pand. Kaiser will pay the full cost of the neutra arbitrator if the
clamant will waive the gatutory right to a party arbitrator as well as waiving any court chalengeto the
arbitrator on the basis that Kaiser’s paid him/her. If both Kaiser and the clamant waive, the case
proceeds with asingle neutra arbitrator. Thusfar, in al our cases where clamant has waived, Kaiser
has also waived. However, even if Kaiser eected not to waive, the claimant would only have to pay
higher own party arbitrator. The full cost of the neutrd arbitrator would be paid by Kaiser, if the
claimant eected to have Kaiser do 0.

102Blue Ribbon Panel Report at 41-42, Exhibit B a Recommendation 27.
103 ;

Blue Ribbon Panel Report at 42.
104, ;

Blue Ribbon Panel Report at 42.

1%5California Health & Safety Code §1373.19.



There are dso cases where clamants eect to pay their hdf of the neutra’ s cost but proceed
with asingle arbitrator.

At this point, it appears that few party arbitrators are being used in our system. In only 27
cases of the 350 (about 8%) in which we have received an award after hearing, have party arbitrators
aso sgned theaward. That means that the remaining 323 cases were decided by asingle arbitrator.

We presently have only 25 cases of the 912 now open in which at least one party has
designated party arbitrators. 1n only seven have both sdes designated party arbitrators.

L. Casesin Which Claimants Have Elected to Have Kaiser Pay the Feesand
Expenses of the Neutral Arbitrator

As noted in the previous section, the Blue Ribbon Pand recommended that all cases be heard
by asingle neutra arbitrator. While members with claims under $200,000 do not have a Satutory right
to apand of three, they have always had the opportunity to request one. Therefore the OIA Rulesin
implementing the Blue Ribbon Pand’ s recommendation, dso contain provisons to shift the cost of the
full payment to Kaiser for those lesser claims. The procedures are smple and voluntary and rely
entirdly on the daimant’ s dection.’® For dlaims under $200,000, the cdlaimant must waive hisher right
to subsequently attack the award in court on the sole basis that Kaiser paid the neutra arbitrator. For
clams over $200,000, the claimant must waive that right and the atutory right to a party arbitrator.
The execution of these two waivers transfers the fees and expenses of the neutra arbitrator to Kaiser.

Of total casesat the OIA, 1,300 cases of 3,011 or 43% have executed the waivers that
transfer the payment of the neutral to Kaiser. In 314 of these cases (about 24%) the claimant was a
pro per. In 2002, 407 cases elected to have Kaiser pay the neutra’sfees. In 78 of the 2002 cases
(about 19%), the claimant wasin pro per.

However, 43% isafloor rather than acelling. Kaiser may be paying in more cases. Many
cases tle or are withdrawn early before there is much activity by the neutral. Therefore, claimants
may never have found it necessary to file the waivers either because little or no expense was incurred or
because the cogt was transferred by the settlement agreement. In the future, the OIA will have more
information on this point. A staute first effective in 2003 requires that provider organizations report
both how much arbitrators are paid in a given arbitration and how the payment is alocated between the
parties’® The OIA will pogt this information on the web aswell asincluding it in future annua reports.

106506 Exhibit C, Rules 14 and 15.

1074, Code Civ Pro. §1281.96
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M. Neutral Arbitrators Evaluations of the OlA System

Under Rule 48, when cases closg, the neutrd arbitrators complete questionnaires about their
experiences with the Rules and with the overdl sysem.’® The information is solicited to evaluate and
improve the system. The OIA designed this form with input and comment from Kaiser and the AAC,
and began using it during 2000. At the end of the year 2002, the form had been returned by 1,277
arbitratorsin 1,517 closed cases''? for a response rate of 84%. We received 286 substantive
responsest! during 2002 (out of 341 sent), for aresponse rate of 84%. Considering either dl of the
responses, or just the responses from 2002, the results continue to show a high degree of gpproval of,
and satisfaction with, the Rules and the OIA.

The questionnaires sent to the neutra arbitrators include three statements and ask them to Sate
whether, on ascae from 1 to 5, they agree or disagree. Asit does on the form sent to parties and their
attorneys, 5 represents the highest level of agreement.

The neutrd's averaged 4.7 in saying that the procedures set out in the Rules had worked wdll in
the specific case. The responses averaged 4.9 in saying that based on this experience they would
participate in another arbitration in the OIA system. They averaged 4.9 in saying that the OIA had
accommodated their own questions and concerns in the specific case. The median and the mode for
each of these three responses was five. In the year 2002 alone, the averages are the same or higher,
and the median and mode for each item remain five.

The questionnaires aso include two questions that ask arbitrators to check off features of the
system which worked well or poorly in the specific case. The vast mgority of those who responded
were pogitive about al areas except one, the timing of the award, which received mixed results. While
some who returned these forms left some or al of these questions blank, these are the responses of
those who did not:

108The form and an analysis of responsesis attached as Exhibit M.

1097 he actual number returned was 1,385; however 108 were blank. They are not included in the following

discussion.
HOhe total number of closed cases, 2,292, ishigher. The number in thetext is of those cases to which we

mailed questionnaire forms. The OIA does not send arbitrator questionnaires to closed cases where a neutral was

never appointed, or where the case was closed before an arbitration scheduling conference was held. This

eliminates cases that settle early or are withdrawn shortly after the arbitrator is selected. This policy took effect after

our first year of mailing them when large numbers of questionnaires were returned blank with a note from the neutral

saying s/he had never met with the parties and had nothing to say about the case.

111Twenty-'[wo were returned blank.
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The manner of aneutrad’ s gppointment was checked as working well by 936 neutrds, while
only 22 thought it needed improvement.

[In year 2002, 224 said working well; five said needed improvement.]

The early management conference was checked as working well by 989 neutrals and as
needing improvement by only 28.

[In year 2002, 235 said working well; seven said needed improvement.]

The availability of expedited procedures was checked as working well by 351 neutrals and as
needing improvement by seven.

[In year 2002, 91 said working well; two said needed improvement.]

The claimant’ s ability to have the respondent pay the cost of the neutra was checked as
working well by 475 neutrds and as needing improvement by 31.

[In year 2002, 119 said working well; nine said needed improvement.]

The system’ srules overa |l were seen as working well by 789 and as needing improvement by
28.

[In year 2002, 200 said working well; seven said needed improvement.]

The requirement that a hearing be held in eighteen months was marked as working well by 442
neutral's and as needing improvement by 28.

[In year 2002, 110 said working well; five said needed improvement.]

The avallability of complex/extraordinary procedures was marked as working well by 86
neutrals and as needing improvement by eeven.

[In year 2002, 34 said working well; three said needed improvement.]

Only one areawas controversa. The Rules formerly required that a written decison be served

on the parties and OIA within ten calendar days after ahearing. Neutra arbitrators have telephoned
the OIA about this rule and have been late in serving decisions. On this questionnaire, 93 marked
“award within ten days of hearing” as needing improvement. However, 285 marked the award within
ten days of hearing as working well. In the year 2002, 30 marked this as needing improvement and 84
marked it asworking well. That 40% request for change in this areais the same percentage seeking
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37 was amended to expand the time of service of the decision on parties and the OIA to 15
business days rather than 10 calendar days. Thetime for complex and extraordinary cases was
expanded to 30 business days.

Finally, the questionnaires asked the neutrals whether they had experienced asmilar case
in the Superior Court, and if o, whether they would rank the OIA experience as better, worse,
or about the same. Seven hundred seventy-four (774) neutrals responded that they had such
parale experience and made the comparison. Three hundred and thirteen or 40% said the OIA
experience was better. Four hundred and forty-six or 58% said it was about the same. Only
seventeen — 2% of those responding — said the OIA experience wasworse. In 2002, the
percentages are dmost identical .11

Neutrals Compare Cases at OIA & In Superior Court
(774 Reporting)
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The neutrals offered a number of suggestions for improvement in the system.
Technologicad change was high onthelist. They asked that the OIA communicate by e-mall.
We are happy to do so when the neutral has an e-mail address, and could not possibly have
accomplished as much aswe did in this year of the Ethics Standards without it. However, a
number of our neutras have told us that they do not use email. We encourage any neutra with
an e-mail address to make sure that the OIA hasit. We aso communicate with a number of
attorneys and pro pers by email. Another neutra suggested that the OIA provide the possibility

12, 2002, 168 neutrals made the comparison. Sixty-four or 38% said the Ol A process was better than

court; 102 or 60% said it was about the same. Four or about 2% said it was worse.
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mail. Ancther neutral suggested that the OIA provide the possibility of filling out required forms on its
webste. We are researching this capability for possble use in the future.

The neutrds have aso commented often that pro persin the system need more help. These
comments should be considered againgt the background information that a quarter of the clamants are
pro pers, and 13% of our neutral arbitrations (39 of 297) have declined to hear their cases;, some have
reported that pro pers need help which the neutral cannot provide. The neutrds have suggested the
following: that an independent atorney confer with pro pers; that an ombudsperson exist for pro pers,
that pro pers should be provided with an advocate, perhaps alaw student; that perhaps pro pers could
be given away to survive summary judgment; that pro pers should automaticaly be provided with a
copy of the rlevant medica records, and that pro pers generdly need a better way of understanding
what is happening in arbitration.

V. THE ROLE OF THE ARBITRATION OVERSIGHT BOARD (AOB)
A. Member ship

Aswe reported last year, in April 2001, Kaiser announced the formation of a new oversght
board for the arbitration system with its members. The Arbitration Oversight Board (AOB) replaced
the earlier Arbitration Advisory Committee which had served for over two years. The AOB is chaired
by David Werdegar, M.D. Dr. Wedergar is the former director of Cdifornia s Office of Statewide
Hedth Planning and Development and is Professor of Family and Community Medicine, Emeritus, at
the Univerdty of Cdifornia, San Francisco, School of Medicine. The Vice-Chair of the AOB is
Cornelius Hopper, M.D., Vice Presdent for Hedth Affairs, Emeritus, of the University of Cdifornia
Sysem.

The membership of the AOB isadigtinguished one. There are deven board members, besides
the two officers. All were origindly chosen by Dr. Werdegar, after consultation with others. They
represent various stakeholders in the system, such as members, doctors, nurses, employers and
lawvyers. There are dso outstanding public members. No more than four of the complete board of
thirteen may be Kaiser affiliated. All will serve staggered terms. They are, in dphabetical order:

Terry Bream, R.N., M.N. Administrator, Department of Clinical
Services, Southern Cdifornia Permanente Group. Pasadena.
(Formerly served on the AAC).

Lark Galloway-Gilliam, MPA, Executive Director, Community
Hedth Councils, Inc., Los Angeles.

Tessie Guillermo, Presdent and CEO, Community Technology
Foundation of Cdifornia, San Francisco.
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B.

Dan Hedlin, former Director of Employee Benefits at Boeing,
Murrieta. (Formerly served on the AAC).

Mary Patricia Hough, medica mdpractice atorney representing
plaintiffs, San Francisco.

BruceR. Merl, M.D., Director of The Permanente Medical-
Legd/Risk Management/Patient Safety Group, Oakland.

Rosemary Manchester, MBA, amember of Kaiser for many years.
Sheisavolunteer counsglor with HICAP, the Hedlth Insurance and
Counseling Program, which does Medicare counsding. Sebastopal.

Kenneth Pivo, medica mapractice atorney representing respondents,
practicing in Irvine. (Formerly served on the AAC).

Honor able Cruz Reynoso, Professor of Law, King Hall School of
Law, Universty of Cdifornia, Davis, and former Cdifornia Supreme
Court Justice. Davis.

Charles Sabatino, Vice-President, Claims, Kaiser Foundation Hedlth
Plan, Oakland.

Honor able Linda Sanchez-Valentine, Member of the United States
House of Representatives, formerly Executive Secretary-Treasurer,
Orange County Labor Council. Santa Ana.

Assignment of the Ol A Contract

In June 2002, the contract between Kaiser and Sharon Lybeck Hartmann, under which the
OIA was created and has since operated, was assigned to the AOB, with the consent of both parties.
A separate trust was dso established and fully funded by Kaiser providing the source of the money with
which the AOB can meet the contractua obligationsto the OIA for payment. Simultaneoudy, the OIA
Rules were modified to transfer to the AOB the find authority to make changesin them.'® That find
rule-making power was formerly held by the Independent Administrator, dthough it was dways to be
exercised in consultation with Kaiser and the AOB. However, since the AOB now exisisas an
oversight group independent of Kaiser, it seemed proper for the find power to rest with it. The

3eyhibit C, Rule 50.
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conaultation provisons for rule making remain. The basis on which the Rules may be changed by the
AOB is carefully defined in the fina version of the group’s by-laws which are atached to this report.*4

The AOB takesan activerole. It meets at least quarterly to review operation of the OIA and
receive reports from OIA daff. It aso discusses with the OIA staff problems and chdlenges for the
system, overdl policy and gods. Officers of the AOB arein regular contact with the OIA by e-mall
and by telephone. For example, AOB officers read and commented upon advance drafts of the OIA’s
comments to the Judicial Council on the Ethics Standards before those comments were submitted this
past year. Both Hartmann and Dr. Werdergar appeared before the legidature in March 2002 as
invited committee witnesses to present neutral testimony about the operation of the OIA systemto a
joint hearing of the Assembly Hedlth and Judiciary Committees held to consider mandatory arbitration
of hedth care disputes. After this hearing, the Assembly Judiciary Committee produced the package
of legidation that made itsway into law this past year. AOB officers Doctors Werdegar and Hopper
have both vigted the OIA for day long periods, met with dl of its staff and observed its operations. All
members of the AOB are welcome to vist at any time and al have been invited to do so.

The AOB dso reviews the draft annua report and comments upon it with particular reference
to how well the OIA is achieving the gods formulated by the Blue Ribbon Pand, whichis, in effect, its
misson statement. Exhibit P isthe AOB Review of thisReport. Last year, it noted that the Ethics
Standards would soon be arriving, and stated that it would be working closdly with the OIA to assure
that the Rules and OI A operations were in conformity with the code.!® The AOB was busy this year
working with the OIA on those needed changes and the others prompted by legidative action.
Significant portions of this report reduce to writing the ora reports that the OIA staff have been making
to the AOB in the course of the year about the interaction between the Ethics Standards, proposed
legidation and the Ol A Rules.

Last year initsletter of comment on the Third Annua Report, the AOB said:

The body of information provided by the OIA reports provides
stimulus for future Board deliberations: What are the best bench marks for
following trendsin the arbitration system? What further evaluations of the
system are necessary? Would surveys of health plan users be useful? Can the
system be improved in terms of language accessibility? Can “pre-arbitration”
procedures be enhanced? Would modifications of procedures or approaches to
arbitration be useful for pro per cases? These and other pertinent questions
arising in the course of discussion of the OIA report will be matters for future
Board consideration.

Asthis report makes clear, al those issues remain relevant.

H4see Exhibit K, sections 2.1(f) and 2.3(f).

H5Third Annual Report, Exhibit N at 168-170.
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C. Selection of New I ndependent Administrator

In March 2002, Sharon Lybeck Hartmann aso gave notice to the AOB and to Kaiser that she
planned to retire and, as a consequence, did not wish to renew her contract to act as |ndependent
Adminigtrator when it expired on March 28, 2003. Hartmann gave ayear’ s notice so that there would
be ample time to select another Independent Adminisirator.

After congderation, the AOB decided upon Sharon Oxborough, a Cdifornia atorney, who has
been Of Counsd with the Hartmann firm since 1994.  She drafted and was one of the negotiators of
the origind Rules and forms used by the OlA. She has consulted on issues throughout the existence of
the OIA, and in 2001 she acted as Director of the OIA when Marcella Bell was on maternity leave.
She has twenty years of experience in generd civil litigation, gppeds and aternative dispute resolution.
Sheisagraduate of Hamline University, summa cum laude, and of Harvard Law School, cum laude,
where she was an editor of the law review. Immediately theregfter, she served as afederd law clerk to
the Honorable Edward Rafeedie, United States Ditrict Court Judge, in the Central Didtrict of
Cdifornia. Oxborough plansto keep the OIA at the same address, with the same phone numbers and
has licensed from Hartmann the software for tracking cases at the OIA that the Hartmann firm created
and has used. The same staff remains. For users of the system, the change should be close to
transparent. Oxborough will have a new website, www.oia-kai serarb.com. People will be directed
there from the earlier OIA website.

VI.  CONCLUSON

In keeping with the recommendations of the Cdifornia Supreme Court and the Blue Ribbon
Panel on Kaiser Permanente Arbitration, the Office of the Independent Administrator has created, and
in co-operation with the Arbitration Oversght Board, is operating an independently administered
system of arbitration for Kaiser and its membersthat isfair, fast, low cost and confidentiad.

This report describes the degree to which these gods are being met. The OIA, the AAC and
Kaser origindly st qudifications for neutrd arbitrators hearing Kaiser arbitrations. Applying them, the
OIA hasrecruited a pand of 297 neutra arbitrators willing to hear Kaiser cases throughout the state of
Cdifornia The OIA, Kaiser and the AOB negotiated and amended a set of rules that provide
deadlines and procedures for Kaiser arbitrations and meet the requirements of applicable statutes and
regulations. The AOB provides on-going oversight of the OIA. So far atotd of 3,204 clamants have
entered the system governed by the Rules and administered by the OIA. Inthe OIA system, neutra
arbitrators are selected as quickly as gpplicable statutes will permit. This year we were somewhat
dowed by asingle provision of the Ethics Standards, but that has now been removed. Parties and
arbitrators are holding early management conferences and setting hearing dates at the outset of cases
which are largely adhered to. The OIA is monitoring cases to ensure that hearings and other events are
being completed by their deadlines. Thusfar, in the cases we have administered, dl but Sx of 2,292
closed cases have met their find deadlines. Of those S, four have been less than aweek late.
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Of particular note, the OIA system has grestly reduced the amount of time that elapses from the
time the hedlth plan receives a demand for arbitration until aneutrd arbitrator is sdected. Inthe OIA
system, the average for dl cases combined is52 days. Thisis 13 times faster than the average of 674
days to gppointment of aneutra arbitrator in the old Kaiser system as reported by the Cdifornia
Supreme Court in Engalla v. Permanente Group. Similaly, Engalla reported that the old system
was taking 863 days to begin ahearing. The OIA average to the end of a hearing is now 345 days.

We have dso made grest efforts to make our system fair. We collect large amounts of
information about our arbitrators, including decisons rendered in our system and evaluations of parties
who have previoudy used agiven neutrd. We make that information available to al parties before they
sdlect their neutrd arbitrator. We supply our arbitrators with al of the information listed by the Ethics
Standards for provider organizations so that they can make full disclosure about the OIA. We dso
monitor some aspects of the disclosure statements which neutral's serve after their gppointment to be
certain that they are reveding information as required by Cdifornia s Ethics Standards. We have dso
posted on the internet much of the provider organization information listed by the Ethic Standardsin a
computer searchable format. This makes it available to the generd public aswell asto partiesin our
Cases.

The OIA system has existed for 45 months. The data provided in this report show that thus far
the OIA, in cooperation with the AOB, is ensuring that the deadlines and procedures found in the Rules
are being followed in dl of the Kaiser arbitrations it is administering and that the gods st in the Blue
Ribbon Panel Report are being redized.
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